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Big Themes in the Juvenile Justice System:

1. Justifications for different procedures and dispositions for Juveniles:
a. Rehabilitation

i. Gault questioned whether the Juvenile Justice System was really rehabilitative
b. Juveniles Have Less Liberty Anyway, since they are controlled by parents; or they are always in some custody- be it parent, teacher or state
c. Consequences of juvenile system are less severe than adult system, so justifies less procedural rights

d. Parents Patriae- State as protector

e. Equal Protection not violated, because juveniles not similarly situated.  Also age does not trigger strict scrutiny.
2. Arguments that juveniles should have some rights as adults:
a. Engender juveniles with sense of justice

b. In reality, consequences of adult court and juvenile court similar; so rights should be similar

i. Help prevent stigma and bad consequences of detention

ii. Juvenile detention as bad as adult prison

3. Rights adult have that Juveniles don’t have:

a. Constitutional right to bail

b. Right to jury trial (McKeiver)

4. Argument for less Juvenile culpability:
a. Social/Biological Juveniles are less developed, less culpable for actions.  (See Roper).

b. Feld, p. 646 argues that since youth don’t have as much control over their actions they are less culpable and should get less punishment.  He notes youth are more likely to have poor risk assessment and prone to peer influence.
5. Should we abolish the juvenile court?  Has the juvenile court gotten so close to the adult court that its worthless to have another system?

History and Purpose of Juvenile Justice, p. 1-47
1. History:
a. Before the Progressive Movement, Kids seen as mini-adults, No Separate court for Juveniles:  Before the 19th Centur, juveniles under the age of seven were never charged with crimes, and juveniles above 14 were treated completely as adults.  Children 7-14 were either not prosecuted or treated as mini-adults.  In general, children were thought of as mini adults.  
b. The Progressive Movement, saw kids as kids, and brought about juvenile court:  The progressive movement envisioned kids as kids, and older kids as developing adolescents.  The progressives moved for Juvenile courts that focused on reform and not punishment.  (See Ainsworth, p.12 which connects the general idea of adolescence with the Juvenile Court movement).  
i. Progressive Movement saw state as a parent figure- parens patriae:  In theory under progressive movement, kids were not liable for crimes.  However, the state actually controlled many aspects of a Juvenile Delinquent’s life- for example their sentences were often indeterminate.
ii. Progressive Movement aimed to focus on Rehabilitation not punishment: Mack, “The Juvenile court”, 1909, p. 7:  Describes the progressive ideal with the state as the parent.  Emphasizes the juvenile system is concerned with rehabilitation and not as much punishment.  One of the most influential descriptions of the Progressive conception of the Juvenile Court which was embodied in the Illinois Juvenile Court Act. This Act was the first of many that established Juvenile Courts all around the United States.
c. Juvenile Delinquency laws get tougher in the 1980s:  These laws expanded the eligibility of juveniles to be tried as adults.  They also expanded sentencing options.  On the privacy side, juvenile procedures were opened up. 

d. The SuperPredator Idea 1989-1994:  In 1989 Juvenile crime spiked and it continued to increase until 1994.  This was very unsettling politically and socially.  There was enormous fear, an even the idea of a superpredator- the idea that there would be a lot of superpredator juvenile offenders to whom crime was a way of life.

i. A lot of this new crime was linked to guns and the popularity of crack at the time.
e. Crime Levels dropped after 1994:  After 1994, crime began to decreased rapidly.  A big drop of crime has happened by 2006.  The violent crime rate has also dropped dramatically across all age croups including Juvenile crime.  Right now there is not a panicked state about juvenile crime.  The fear of the superpredator was not substantiated.
2. Justifications for the Juvenile Justice System:
a. Diversion, Zimring, Diversion in Juvenile Justice, p. 40:  Zimring argues there is a divisionary goal of Juvenile justice that existed when Juvenile Courts first started (1900s) and exists today.  The diversion goal is to save Juveniles from the savagery of the regular system, for example, save them from the stigma of being convicted.  
i. If the goal of the Juvenile system was diversion, it has been pretty successful.  Even though there was an expansion of incarceration and “hard on crime” in the adult system between 1970s-1980s, the Juvenile system was shielded from some of that.  
b. Interventionism:  Interventionism is another justification of the Juvenile system- Interventionist system looks at the positive good that can come from intervening in a Juvenile’s life.  It focuses on the rehabilitation side, like new programs to help children rehabilitate.  This may be a more powerful justification because it is positive and motivating, However some question if Intervention works.
3. THE SEMINAL CASE- GAULT:  Juvenile Justice System isn’t living up to It’s Goals of Rehabiliation, In actuality its similar to the adult punishment system THUS procedural requirements for the Juvenile system are needed:  In re Gault, U.S. 1967, p.20, Facts:  In this case, a kid was put in an Institution and given a sentence in Juvenile court without the procedural safeguards that would happen in an adult court. Holding:  
a. Progressive movement had goal of rehabilitation:  The court notes that historically juveniles were denied rights under the Progressive movement idea that saw the state as parental figure.  The idea of the state as parents, parens patriae, was used to deny juveniles procedural rights.
b. The court uses sociological data to attack the envisionment of the juvenile system as rehabiliative, saying that in reality the juvenile justice system isn’t really helping juveniles.  For example institutions although called institutions instead of jails still curtail freedom and are similar to jails.  And Juveniles including Gault might get more time for the same crime as an adult.   The court looked passed the formalism, and what the Juvenile system is supposed to be on the books, and looks at what it is in reality.  
i. Legal realism analysis not applied to other institutions like mental hospitals.  The court has not been inconsistent in applying its legal realism analysis.  For example, in Addington v. Texas, U.S. 1979, the Court decided that it is okay to civilly commit a person to a mental hospital according to a preponderance of the evidence standard instead of by the beyond a reasonable doubt standard.  The court in Addington is much more formalistic- they said that being kept in a mental hospital is not punishment it is not treatment.  They chose not to use realism analysis and apply it to mental hospitals.
ii. Can the court judge the real world?  The Professor’s one big criticism about this is realism is whether a court is good and understanding what is happening in the real world.  Are the court so confident they know what is going on in the states?  
c. The court said that the lack of procedural safeguards are actually turning the juvenile system into a kangaroo court.
d. Given the system, the court held:  all “fundamentally fair” due process rights given to an adult must be given to Juveniles as well- this includes right to counsel, rights to notice, confrontation and right against self-incrimination.  
e. Gault the beginning of a trend toward more rights for the juveniles in juvenile courts.  Gault McKeiver was only the exceptions the other way, which said that Juveniles aren’t required to receive jury trials during state delinquency trials.  
f. Can the court judge the real world?  The Professor’s one big criticism about this is realism is whether a court is good and understanding what is happening in the real world.  Are the court so confident they know what is going on in the states?  

4. Is the Juvenile System suffering a slow death?
a. As time has passed, the Juvenile system has become more and more similar to adult courts.
b. Juvenile Court’s sentencing options are being curtailed.  
c. The maximum age for Juvenile Court is being reduced from universally 19 to 17 or 16.
d. Serious cases are more often transferred to adult court.
5. What keeps the Juvenile Court going?
a. Many people now have a vested interest in the Juvenile system.  
Bullying:
1. The definition of bully is- repeated repression, psychological or physical, of a less powerful person by a more powerful person.  
2. Motivation for Bullying:  Is it an expression of dominance over another?  Is it part of a group phenomenon where the bully is trying to gain social power?  Bullying may be connected to the social context created by schools, like popularity and status.
3. When Bullying happens:  Bullying often happens at school at times and places where the is little or not adult supervision.
4. Who are the targets of bullies:  Bullies target boys and girls equally, though most bullies are boys.
5. Harms of bullying:
a. Some people commit suicide because they are bullied.  This is called Bully-cide. 
b. Bullying can also lead to revenge attacks- like the school shooting massacres in Colorado.  FBI reported that school shooting may have happened partially cause of bullying and recommended that school take measures to reduce bullying.  
c. Also the basic harm of being tormented, and being denied childhood or adolescence.
6. Bullying and Criminal Law.  
a. Sometimes bullying violates criminal law:  
i. Larceny or robbery- bullies may steal their victim’s stuff.
ii. Assault- some bullies physically hurt their victims.
iii. Harassment- one definition of harassment is- repeatedly harassing a person with intent to alarm or annoy a person that actually annoys or alarms a person.  This definition seems to fit bullying behavior.
iv. Menacing- putting someone in fear of physical injury.
v. Forcible Touching- touching the intimate parts of other to degrade that person or gratify their own sexual needs.
vi. Stalking, following someone and giving them reasonable fear of harm.
b. Should law enforcement get involved in bullying?  Its possible to prosecute acts of bullying a crimes.  But should law enforcement get involved?  Some groups are even pushing for an anti-bullying law.  
7. Policies to prevent bullying:  
a. Policies that we use near schools now:
i. Drug-Free Zones near schools
ii. Can’t carry a gun near schools- a felony with mandatory one year punishment
iii. At some point going to police

b. Possible other solutions can focus on the bully, the victim, or the school environment:  
i. Gun Detectors in schools
ii. Cameras in schools
iii. Surveillance
iv. Bully Courts, where peers punish bullies
v. Educating students and teachers about bullying

Basics about Juvenile Justice System:

1. Statutes enacting Juvenile Courts vary from state to state
2. Juvenile Courts have Jurisdiction over:

a. Delinquency charges- these are acts that would be crimes if an adult had committed them.
i. Some states give juvenile courts original jurisdiction over crimes; other states give juvenile and criminal courts concurrent jurisdiction over crimes committed by Juveniles and let prosecutors select where to take charges.
b. Status Offenses- these are laws that pertain only to Juveniles.  
· Juvenile Procedure:
· Referral/Arrest- Police, teachers and parents make the decision on whether to refer a Juvenile to the Juvenile Justice program.  Juvenile is taken into custody
· Booking- some jurisdictions book the Juvenile, including fingerprinting, mug shot, and check against other jurisdictions.
· Intake-

· The Juvenile is interviewed by an intake officer- usually a social worker or a probation officer.  During this interview, the intake officer gets information about the Juveniles family life and more.  The intake officer then decides whether to process informally/divert or to file a petition, which keeps the Juvenile in custody and sets their case to be processed formally.  
· If a Juvenile doesn’t successfully complete a diversion program then they will be formally processed.
· During intake, for the cases the intake officer decides to formally process, they will decide whether to recommend pre-trial detention.

· Probable Cause Hearing/Initial Appearance
· Petition= Same as adult Indictment/Information
· The Juvenile must also receive a prompt probable cause hearing, but not necessarily within 48 hours.  In this hearing, the judge decides whether there was probable cause for the arrest and there is probable cause that the Juvenile committed the offense.  The probable cause hearing is not necessarily an adversarial hearing.  

· Detention Hearing
· After the probable cause hearing there is a detention hearing.  In this hearing, the court decides whether pre-trial detention is appropriate for the Juvenile.  This hearing is adversarial, and takes into account information not only about the offense but about the Juvenile.  

· Logistically, this hearing takes more time than an adult hearing to prepare for.  

· Adjudicatory Hearing:

· Either through Plea
· Or through adjudicatory hearing
· Disposition:
· Only in 10% of the cases do Juveniles eventually receive confinement.  
· Corrections is for post-adjudication holding.

· Juvenile corrections can hold Juveniles until age 21.  However, Juveniles Courts can make blended sentences so that juvenile will be held first in corrections, then in an adult jail.   

Age Issues:  Minimum age of Juvenile Jurisdictions, Infancy Defense, Age of Responsibility
1. Common Law Infancy Defense:

a. The majority of courts reject the common law infancy defense, that presumed that 7-14 years were incapable of committing crimes:  In re Tyvonne J., Conn. 1989, p. 70; Facts:  An 8 year old kid shoots another kid and injures her.  The defendant argues the common-law infancy defense.  The common law infancy defense gave an irrebutable presumption that children under 7 were incapable of committing a crime.  It presumed that kids 7-14 were incapable.  And it gave an irrebutable presumption that children over 14 were capable.  Holding:  The common law infancy defense, that presumed children 7-14 were incapable of committing a crime, does not apply to modern day justice system that has Juvenile Courts.  This holding is justified because 1) Juvenile courts are different and more rehabilitative then adult courts so kids don’t need to understand the moral implication of their acts.  2) The common law infancy defense would frustrate the rehabilitative purpose of Juvenile Court.  The court also distinguishes Gault, which noted that due process is required because in reality the Juvenile system is much like the criminal system.  The court says despite Gault, Juvenile Courts can justify some differential policies based on their rehabilitative goals.
b. Minority of courts still recognize the common law infancy test and thus presume 7-14 year olds are incapable of committing crimes:  In Re Gladys R., Cal. 1970, p. 75; Facts:  In this case a 12 year old was placed by Juvenile court into an Institution.  She argues that the common law infancy defense should apply.  The question is whether the statute that created the Juvenile Court system pre-empts the common law infancy defense that presumed those under 14 were incapable of committing crimes.  Holding:  This court represents the minority view and rules that the common law infancy defense survived the creation of Juvenile Courts.  Thus those under 14 are given the rebuttable presumption of being incapable of committing a crime, unless clear proof shows that they are capable of knowing right from wrong.
2. Academics argue that Juveniles are less culpable for their crimes:  Scott & Steinberg, Blaming Youth, p. 85; Juveniles have no coherent identity.  The crimes they commit are not a reflection permanent bad character.  Juvenile crime is not likely to lead to adult crime.  Juveniles experiment during adolescence, and that experimentation often involves crimes, but this isn’t a reflection of their adult characters and values.  Thus they are less culpable for crimes.  Juveniles don’t make as good decisions as adults, they are more risky, less about long-term, and more susceptible to peer pressure.  There brains are different.  J crime is not usually a reflection of bad character, and not likely to lead to adult crime.  This is because juveniles experiment during adolescence nd often that experiment involves crime, but this isn’t  reflection of their adult character and values.
3. Insanity Defense:
a. Adults don’t have Constitutional right to insanity defense, though all states have insanity defense.
b. Majority of Courts say Juveniles don’t have constitutional right to insanity defense:  Commonwealth v. Chatman, Virginia 2000, p. 94; Facts:  The question to the court is whether a 13 year old have a constitutional or statutory right to the insanity defense.  Holding:  The Constitution does not guarantee an insanity defense for adults, even though all states have one.  Thus, Juveniles don’t have a constitutional right to the insanity defense.  
c. A minority of courts says there is a Constitutional right to the insanity defense.  In the Interest of Causey, Lousiana 1978, p. 101, says that the 14th due process guarantee of fundamental fairness protects the fundamental right to the insanity defense.  
4. Competency Test
a. About half of states guarantee juveniles right to competency test before trial:  Golden v. State, Arkansas 2000, p. 104; Fact:  Do juveniles have a Constitutional right to a competency hearing before trial?  Holding:  Juveniles have a fundamental right, protected by the Constitution, to a competency test by trial.  This court follows Gault reasoning that Juveniles must have all fundamental due process rights.
i. Appeals Court Requires competency test:  In Tate v. State an Appeals Court remanded a case saying that a 12 year old kid who faced life imprisonment was required to have a competency evaluation before trial.
ii. Question: Are juveniles ever competent to stand trial?
Status Offenses, 123-158:
1. Status Offense Definition:  Status offenses prohibit activities that adults are nor prohibited from, based on a person status as a Juvenile.  
2. Three Types of Status Offense:
a. Proscriptive- thou shall not do X- like drink alcohol
b. Prescriptive- thou shall do X- like go to school
c. Wayward- children: Wayward/Ungovernable children may not have disobeyed a specific ordinance but they could be deemed wayward or idle.  
3. Examples of status offenses:
a. Running way
b. Truancy
i. Is a pervasive problem around the country and is linked to many negative things like dropping out and involvement in crime.  OJDJP has made some effective programs for dealing with Juvenile delinquents that include have a case manager, and threatening parents with penalties.
c. Status liquor violation
i. Some say that by criminalizing alcohol until Juveniles are 21, we add to the binge drinking problem.  There are also special drunk driving laws for teenagers.
d. Curfew laws
e. Ungovernability
i. This status offense is defined differently by different states.  Some may be vague like California’s statute that makes it a status offense to be “beyond control.”  Others like Minnesota’s statue may specify the activities that are prohibited.
4. Status Offenders Can’t get the disposition of Institutionalization:  A 1974 (federal??) law says that the state can not punish status offenders by institutionalization.
a. However, many status offenders are institutionalized after they are put on probation from their status offense and then break probation.  
5. Goal of having status offenses- protecting children from themselves:  One of goals of status offenses are protecting children from selves. For example, laws preventing juvenile sex, ownership of pornography and ownership of guns. This goal raises issues of paternalism.  
6. Views on Status offenses:
a. Some find them authoritarian an unfair way to restrict children
b. Others think that they protect children.
7. Status offenses are gendered:  Girls are more likely to be committing a status offense when they are promiscuous.  The status offense of running away is linked to promiscuity.  Girls represent half of status offenders, even though they are a very small percentage of criminals.  Boy status offenses are more likely to centered around violence.
a. Some argue that having status offenses for promiscuous girls is justified since girls have the risk of getting pregnant and exploited.
8. Courts have held morality statutes are not void for vagueness: S.S. and L.B. v. State, Maine 1973, p. 129; Facts:  A statute prohibits juveniles from “living in circumstances manifesting danger of falling into vice.”  Holding:  Statutes preventing general immorality of juveniles is not unconstitutionally vague.
a. A similar case is E.S.G. v. State, p. 136.  A girl who was promiscuous was found to have violated the statute that prohibits activities that “endanger morals.”  The Court said the Morals statute is not void for vagueness, since its not feasible to list all the ways a kid could be destructive or go beyond control.
b. Ungovernability status offenses are the type where parents ask Juvenile Courts to do something because their children are out of control.  Parents have strong rights over there kids in general.  For example, parents have the right to put their kids in mental institutions without the kids permission and without going to court.  
i. Juvenile courts are moving away from enforcing broad “morality” statutes.  
9. Courts are split on whether Curfew laws are Constitutional 
a. Some courts say curfew laws don’t violate equal protection: QUTB v. Bartlett, 5th Cir. 1993, p. 142: Facts:  Dallas made a curfew law.  It is challenged on the grounds of equal protection.  Holding:  Curfews do not violate equal protection.  First Age classification does not merit strict scrutiny.  However the ability to move around is a fundamental right, so strict scrutiny is given.  The law passes strict scrutiny:  There is a compelling interest in lowering juvenile crime, and a curfew is narrowly tailred given evidence of Juvenile crimes at night and public places.
i. Curfew laws don’t violate 4th Amendment:  In Waters v. Barry, 153, the court said that curfew laws don’t violate the 4th Amendment search and seizure laws.  The reason why it could be thought to, is that it gives officers probable cause to arrest Juveniles as long as they are out after curfew, and it can be used as pretext for other searches.
b. Some courts say curfew laws are unconstitutional:  In Nunez v. City of San Diego, the 9th Circuit said that the curfew law is unconstitutional because it unduly restricts minors First Amendment Rights.  The court said that the ordinance isn’t narrowly tailored because it doesn’t sufficiently exempt legitimate first amendment activities from the curfew.  

10. Status Offenders are Not Required to have procedural rights Guaranteed to Delinquents:  p.811-827 (skipped reading):  Since being adjudicated as a person in need of supervision is not (formally speaking)a criminal-type proceeding, criminal procedure rights need not apply. However, as the materials show, this looks problematic when it is recognized that violation of the non-criminal status offender order can be prosecuted as criminal contempt and result in a delinquency finding. The materials demonstrate that at least some states try to recognize that dilemma by extending some criminal procedure type rights to status offenders.

Youth Gangs, p. 158-181:

· Definition:  
· There is no strong definition of a gang.  It is hard to draw a distinction between a loose association of people and a criminal gang.  
· Gangs are associated with defending their turf. 

· Gangs can be very local or huge supergangs like the Crips and the Bloods.

· Perception of gangs differs:  
· As Terrorizing:  Thomas, in his dissent in Morales, sees gangs as dangerous groups terrorizing society.  Although we envision a big problem with gangs, part of it could be labeling by society and imagination and fear of gangs.
· Howell, p. 161, notes that gangs have increased in the 1980 due to violent weapons and increased mobility.  Professor is a little dubious of this view, and thinks that it could be romanticization of the past.  
· There are waves of interest in gangs, and right now is a time of national concern about gangs.  
· As Troubled Youth:  The author of the textbook sees gangs as troublesome youth.
· Should gangs be thought of as a branch of Juvenile Delinquency or outside of the Juvenile Delinquency Sphere?  
· Many gang members are old, and gangs are mixed age groups.  Juvenile membership in gangs are probably correlated with adult criminality.

· Gangs thrive in prison and juvenile institutions: 
·  Gangs thrive in prison, they become bigger and stronger and play a role in a prisoner’s sense of community.  They also thrive in Juvenile Institutions.  This is ironic because jails are supposed to deter gang behavior.

· Possible solutions to gangs:

· Police:  
· Many police squads have anti gang system
· Order Maintenance policing:  Livingston, p. 158, calls for police to do more order-maintenance policing.  This entails police concentrating on preventing problems, and enforcing public order like broken windows.  She says lack of order leads to anxious neighborhoods.  Although Livingston sees order-maintenance policing as a positive thing, Professor Jacobs sees the danger of it being like an excuse for street-sweeping and police control.

· Adult Criminal Courts:  Some think that gang members should be prosecuted outside the Juvenile Justice System

· Anti-Gang Statutes: There are anti-gang statutes, and even though the one in Morales was found vague, they have still proliferated.

· RICO: RICO is a federal statute, has been used to prosecute gangs quite often in recent years.  RICO only requires an enterprise with a pattern of criminal activity compromising two felonies.  The sentence for RICO can be 20 or 40 years.  This is very harsh and federalizes belonging to a gang.
1. The Supreme Court found a city-wide anti-loitering statute targeted at gang members to be unconstitutionally vague:  City of Chicago v. Morales, U.S. 1999, p. 164; Facts:  A Chicago statute prevent “criminal street gang members” from “loitering.”  The statute empowered police to tell loiterers to disperse, and if they didn’t disperse to arrest them.  Within the three years of enforcement, 42,000 arrests were made under this statute.  Chicago had and has huge gang problems.  Holding:  This law to prevent gang members from loitering is unconstitutionally vague.  Reasoning: A statute is void if it 1) Gives too much arbitrary and discriminatory power to police 2) Does not give reasonable notice to people as to what conduct is prohibited.  
a. However anti-loitering statutes limited to those with a harmful purpose or certain areas are not Unconstitutional:  Concurrence of O’Conner and Breyer:  This order is unconstitutionally vague.  However it can be tweaked to be Constiutional- for example if it required loiterers to have harmful purpose and/or are limited to certain areas.
i. States/cities have taken this concurrence’s advice and tweaked anti-gang laws instead of giving up anti gang laws.
b. Scalia finds gangs to be terrors:  Dissent of Scalia:  There is a huge and horrible impact of gangs on community members, and the writers of this opinion don’t know what its like to live in these communities.  They put too much emphasis on the rights of gang members over the people in the neighborhood.
c. Anti-Loitering statutes establish authority of police:
i. Anti-loitering statutes like this one seem less about defining what is a crime but a way of establishing the authority of the police, like the order-maintenance policing suggested by Livingston.  It seems like an ordinance designed to allow street sweeping.  It is similar to curfew laws in that curtails a large amount of freedom and activities, but worse in that is vague and leaves room for discretion.
2. It is Constitutional to civilly enjoin gang members from entering a certain area:  People ex Rel. Gallo v. Acuna, Cal. 1997, p. 172; Facts:  A gang controls a 4 block radius in Rocksprings.  A statute prevents substantial interference with the community calling this a public nuisance.  Based on this statute, the trial judge issued a civil injunction, saying that gang members can not hang out together in this 4 block radius.  Is this injunction Constitutional?  Holding:    A civil injunction barring gang members from a certain area is Constitutional.  This court explicitly acknowledges that it is focusing on the right of the community to be protected and not so much the individual rights of gang members.  Also emphasizes that the injunction is limited to 4 blocks radius.  Notes that the First Amendment rights are not violated because the first Amendment does not protect the right to associate to hinder the rights of others.
a. Problems with injunctions:

i. It seems wrong to have an injunction instead of a traditional criminal law.  The injunction was obtained through civil procedure, but people can still go to jail for violating the injunction.  
ii. Visitor said there is very little evidence that anti-gang injunctions lower crime.  Also, anti-gang injunctions often just displace gang members.  
4th Amendment- Police Arrests and Searches; p. 182-201; 268-274;  *My takeaway- fourth amendment rights cover juveniles to a certain extent (like probable cause before arrest).  However, juvenile’s search and seizure rights are less than adults (justified by rehab goal of Juvenile system).  For example, juveniles on probation can be subject to warrantless searches.  Only area where juvenile may have more protection is because their ability to consent to searches is weaker.
1. Under the 4th Amendment, Probable Cause is required to Arrest Juveniles:  Lanes v. State, Tex 1989, p. 184; Facts:  A juvenile was fingerprinted and arrested.  For an adult to be arrested, the 4th Amendment requires that there is probable cause.  Does the Fourth Amendment’s requirement for reasonable searches and seizures require that there must be probable cause for  Juvenile Arrests?  Holding:  This court notes that in Gault, the Supreme court weighed the unique purpose/goals of the juvenile system versus the right that the juvenile asserted, to decide if the juvenile should have that right.  Thus, The court applies a balancing test and weighs the Juvenile’s right against illegal search and seizure against how much it impairs the Juvenile System, including the Juvenile system’s goal of protecting Juveniles from themselves.  The court decides that in this case, the 4th Amendment’s purpose is protecting personal freedom from unnecessary arrests and the Juvenile court’s purpose is rehabilitation and protection.  These two purposes are in harmony.  Accordingly, The Court concludes 4th Amendment’s probable cause requirement extends to Juvenile.  
a. Most States require that Probable cause is required to arrest juveniles (I think??)
2. It does not violate the 4th to fingerprint a Juvenile without probable cause:  In re Order Requiring Fingerprinting of Juveniles, the Ohio Supreme Court said that it is okay to fingerprint Juveniles without probable cause if a judge authorizes it.  Adults also may be subject to fingerprinting without probable cause.  
3. It does not violate the 4th to subject a Juvenile on probation to warrantless searches:  In re Tyrell J., Cal. 1994, p. 192; Facts:  Juvenile is on probation, on a term that subjects him to search by an officer without probable cause.  An officer, who doesn’t know about this probation term, illegally searches Juvenile and finds marijuana.  Is the search Constitutional?  It would be unconstitutional to make a probation term for an adult that subjected them to warrantless searches.  Holding:  Adult probations differs from Juvenile probation, because Juvenile probation is about rehabilitation.  This justifies Juvenile probation terms that would be unconstitutional for adults.  Thus, Juveniles can constitutionally be subjected to warrant less searches for any reason.  Juveniles with this term have no reasonable expectation of privacy, so a search by an officer even without cause is Constitutional.  
4. An officer can give pat-down search to status offender before taking them into custody: In the Interests of J.G., N.J. 1988, p. 197; Facts:  The Juvenile ran away.  The officer patted down the Juvenile before he took him into his police car.  Was it okay to give a search incident to custodial detention for a status offender?  Holding:  The rules for search and seizure are not different for status offenders or juvenile delinquents.   A Status Offender, including run aways, may be given a pat-down search before they are taken into custody, just as anyone getting arrested may be searched.  
5. Juveniles may consent to searches, although their age matters for determining validity of consent:  In Re J.M., D.C. 1992, p. 270; Facts:  Police get onto bus where the Juvenile is sitting.  The policeman asked the Juvenile if he could search his person.  Juvenile lifted up his arms (this fact is disputed) and policeman searched him and found drugs.  Can a juvenile consent to be searched?  Holding: A Juvenile can consent to search.  However, the fact that they are a Juvenile must weigh in as an important factor as to whether there is consent is voluntary and therefore valid.  Youth are less likely to know their rights and more likely to give into authority.  The upper court requires lower courts to make findings on the voluntariness of consent when Juveniles are involved.
a.  In general consenting to search doesn’t have to be knowing and intelligent (as it does to waive counsel); it just must be voluntarily given and not as a result of coercion.  It is a question of fact to be determined from all the circumstances.
School Searches, p. 201-268:  My Takeaway:  Juveniles have less privacy interests then adults, and courts defer to school’s policy needs.  Thus, reasonable suspicion and not probable cause are required in school searches.  Random drug testing OK for both athletes and after school participants.
1. Supreme Court:  For school searches, probable cause not required, only “reasonable suspicion” required:  New Jersey v. T.L.O, U.S. 1985, p. 202; Facts:  Two girls were suspected of smoking the bathroom.  One of the students denied smoking and the principle searched the girl’s purse.  He found cigarettes and rolling papers, so he searched some more and found marijuana, a pipe, and a list of people that owed her money.  The state brought delinquency charges against T.L.O.  Does the fourth Amendment protect student’s privacy rights from school official’s searches?  Holding:  The Fourth Amendment does protect student’s against searches from school officials.  However, instead of the probable cause test, searches by school officials are governed by the “reasonable suspicion” test, a lesser standard.  This standard balances the student’s privacy rights and the school’s need to promote discipline and a learning environment.  This test is if 1) the search is reasonable in inception and 2) If the search performed is related the reason for the search.  
a. Almost all school searches upheld:  The court in this case says the search of the girl’s purse was reasonable.  In reality the reasonable suspicion test means almost all searches by school officials are upheld.  
b. Argument for lesser search standard:  Juveniles have lesser privacy interest; See the O’Conner concurrence

c. How school searches differ from regular searches:
i. Greater need for searches:  Schools are analogous to prisons in some ways- a place where the search standards are less because the need to search is greater.  
ii. Goal is order maintenance:  School searches have a different focus than police searches, the school search is usually not for conviction it is to maintain order; the relationship between teacher/student is not as adversarial as police/citizen.  
2. Most states exclude evidence from delinquency hearings that doesn’t pass “reasonable suspicion” test:  Most courts hold that the evidence from searches that don’t pass the “reasonable suspicion” test must be excluded from Juvenile Delinquency hearings.  However, most courts say that the evidence can be used for school discipline hearings.  The idea behind the exclusionary rule is that it motivates police to do searches that don’t violate rights.
3. Dog sniffing in classroom and subsequent patdowns not illegal search:  Does v. Renfrow, N.D.Ind. 1979, p.229; Facts:  A school has a major drug problem.  They allow dogs in to sniff through all of the classrooms.  The dogs sniffs out about 50 kids, each of who are searched.  One girl is strip searched, and nod drugs are found on her.  17 of the kids have drugs on them.  The School doesn’t press charges, but it expels the students.  Holding:  The dogs and the official sniffing around the classroom does not constitute an illegal search under the Fourth Amendment.  The officials searching the clothing of the students after the dog pointed them out passes the “reasonable suspicion” test.  The test:  Factors in determining reasonableness of search of student:  1) student age 2) student’s history and record at school 3) seriousness of problem to which search is directed 4) exigency requiring immediate search.  
a. Nude Strip Search is Illegal:  The nude strip search was not based on the evidence and did not pass muster with the Fourth Amendment. 
b. Dog sniffing also not illegal search for adults:  It should be noted that dog sniffing property does not constitute a search under the fourth Amendment for adults- as long as there is either reasonable suspicion or valid detention.  
4. Random drug testing of student athletes meets reasonable suspicion test:  Veronica School District 47J v. Acton, U.S. 1995, p. 245;  Facts:  A school implements a policy that gives random, suspicion-less drug test to all student atheletes.  Does this violate the 4th Amendment’s privacy rights?  Holding:  The court applies the reasonable suspicion test and decides that the random drug test for student athlete does not violate the 4th Amendment.  
a. Juveniles have less privacy expectations then adults:  The court emphasizes that Juveniles, and especially athletes have a lower expectation of privacy than adults, that the school has a custodial function, that the urine test is a negligible violation of privacy and that participation in sports is voluntary.  Overall it concludes that the intrusion of policy is low. 
b. Schools policy interest is important:  Second, the court decides that the school has an interest in preventing drugs, especially for the narrow class of athletes that have special risk on the field.
5. Random drug testing of all students participating in after school activities are OK:  Board of Education v. Earls, U.S. 2002, p. 256, Court held that suspicion less and random drug testing of students participating in after school activities is justified.  The Court holds this is justified even though the drug problem is not that bad.  The Court says policy is justified cause the school is trying to prevent problems.  .  

Interrogation of Juveniles, p. 274-324; My takeaway.  Interrogation is a bit of anomaly in juvenile justice law- in most areas juveniles have less procedural rights than adults.  However, regarding interrogation, courts consider giving juveniles more procedural rights than adults.  This is because juveniles are particularly vulnerable to not using their right to remain silent, or even giving false confessions because they are more led by authority.  This is why some call for procedural protections during interrogations, and more scrutiny for waiving Miranda rights, or even requiring a lawyer or parent available to waive Miranda rights.
· Confessions get thrown out:
· If a person invokes their right to silence by asking for an attorney or 
· If a person did not voluntarily waive their right to remain silent.  
· When a person asks for counsel, interrogation must be stopped:

· When a person asks for counsel an interrogation must per se be stopped.  This comes from a combination of the Fifth and Sixth Amendment
· The Fifth Amendment gives people the right not to be compelled to testify against themselves in criminal proceedings.
· However, doesn’t apply to forcing people to speak as long as it doesn’t incriminate themselves
· The Sixth Amendment gives people the right to counsel.

· Miranda rights:
· Description of Miranda rights:

· Miranda rights must be read to a person before they are taken into custody.
· School officials questioning students are NOT custodial questions, so Miranda rights don’t have to be given.  However, school police officers questioning Juveniles have been held to be custodial and require Miranda warnings.
· Miranda rights are the rights to remain silent, and right to an attorney.  
· The purpose of Miranda may be to prevent coercive confessions.  Miranda came from a history of police brutality.

· Waiver of Miranda Rights:  
· Whether a Juvenile has given a valid confession depends on whether they voluntarily waived their Miranda rights.  Two different tests for this:
· Totality of Circumstances (same test as for adults):  
· Majority of courts, look at totality of circumstance test to determine if Miranda rights waived.  Totality of circumstance test looks at age, maturity and other factors to determine if waiver was voluntary.  See Fare, as Supreme Court case, p. 277.   

· In reality, the totality of the circumstances is only used to thrown out egregious confessions by Juveniles.  
· Under totality test, majority of courts allow juveniles to waive Miranda rights, even if they don’t understand the legal consequences of waiver.  Though a minority of courts require awareness of the legal consequences of rights before allowing waiver.
· Per se Consultation with an interested adult:  Minority of courts throw out Juvenile waivers unless the juvenile consulted with a parent or lawyer beforehand.  Some of these courts require meaningful consultation.  Examples:
· The court in In the Interests of Dino, La. 1978 p. 302, the court says that Juveniles can only waive their Miranda rights if they are in the presence of an adult who is acting in their interest- like a lawyer or a parent.  This case was overturned by the Louisania Supreme Court, which reinstated the totality of the circumstances test.  
· In the Matter of B.M.B., Kan. 1998, p. 311, court also decided that Kids under 14 must consult with an adult acting in their interest to waive rights.
· State v. Presha, N.J. 2000, p. 312,  also required adult to be present to waive rights or truly unavailable.  It saw parents as buffer between police and Juveniles.
· Pros and Cons of Interrogation:
· Pros of Interrogation:

· It seems like getting people to tell the truth and to confess is considered a moral good thing.

· Most crimes are solved by interrogation and confession.

· Cons of Interrogation

· Interrogation can be coercive

· Interrogation can be unreliable

· Interrogation can use questionable tactics like lying to the people being questioned.

· There are special dangers of unreliability and unfairness in interrogation of Juveniles.  Studies show that many Juveniles are incapable of understanding their Miranda rights, and are especially vulnerable. Juveniles are more likely to give false confessions.

· Possible policy suggestions for Juvenile interrogations:

· Requiring a parent or lawyer present per se, whenever a Juvenile is interrogated

· A problem with requiring parents presence is that they often don’t understand the Juvenile’s rights either, or they may have a bad relationship with their child.

· Stopping an interrogation of a Juvenile if there is any indication that the Juvenile wishes it to be stopped- Dissent in Fare, p. 286
· Limiting techniques that could be used when interrogating Juveniles- like no lying and no making fake promises.  

· Taping all interrogations from beginning to end.

· Dumbed down versions of Miranda Warnings that are more understandable to juveniles
1. Central Park Jogger Case, Shows Dangers of Juvenile Interrogation:  Central Park Jogger Case:  Facts:  It was 1989.  Forty Juveniles entered Central Park and went on a crime spree.  Several assaults happened in the park.  A woman jogger was found raped and beaten to the point of almost dying.  The police arrested five Juveniles, who had assaulted other people that day.  Those Juveniles were taken to the station and interrogated, most with their parents present, and the interrogations were taped.  The Juveniles confessed to beating up the women but not to raping her.  There was some discrepancy in their stories, and their descriptions of the women.  Later, all five recanted their confessions.  Nonetheless, based primarily on their confessions, and hairs that without DNA testing seemed to match the victim, all five were convicted and jailed for around ten years each.  In 2000, a convicted rapist admitted that he had raped the women.  DNA evidence taken from him matched DNA found on the victim.  The five Juveniles were exonerated, even though they had served their sentences.  It was a huge bombshell when this happened, as this was a huge media case.  
a. This case was a huge stain on NYC judicial system- shows the dangers of juvenile interrogation, and the responsibility of all judicial players to look closely a juvenile confessions.
2. Supreme Court Case:  Juveniles must unequivocally invoke right to remain silent before an interrogation must cease; asking for a probation officer is not enough:  Fare v. Michael C., U.S. 1979, p. 277; Facts:  A 16 year old boy is interrogated by police.  He asks for his probation officer, but the police do not provide his probation officer and continue to interrogate him.  Miranda, a previous case, held that if a person asks for their lawyer an interrogation must stop.  If a Juvenile asks for their probation officer, must interrogation stop?  Holding:  If a Juvenile asks for their probation officer, interrogation does not have to stop.  Given the unique role of the lawyer, only if a Juvenile asks for a lawyer will their interrogation stop.  This holding is very formalistic and says that a Juvenile only invokes their Fifth Amendment rights to remain silent if they say the right words and ask for their attorney.  This case and others require Juveniles to unequivocally invoke their right to to remain silent in order to cease police interrogation.  For example, ask for an attorney.  This standard to invoke is the same as adults. 
a. Dissent asks for a more lenient invocation standard for juveniles:  When a Juvenile indicates that they want to see an adult who represents their interests an interrogation should per se stop.  Any indication that a Juvenile wants to invoke their right to remain silent should stop an interrogation.
3. Supreme Court:  Test for when Custody Begins does NOT require special consideration of age:  Yarborough v Alvarado, U.S. 2004, p. 288;  Facts:  A Juvenile is an accomplice to murder.  He is taken into the police station to be questioned.  He is never read his Miranda rights.  The police refuse to allow the parent into the questioning room.  The Juvenile Confesses.   The question is whether custody over the Juvenile had began when the Juvenile when he confessed.  Miranda rights are only required when a person is taken into custody.  Holding:  The test of whether custody began is whether a reasonable person would think they are free to go.  This test does NOT require special consideration of a person’s age.
a. Dissent: age should be a consideration:  Youth is a relevant question to whether a reasonable person would think they are free to go.  The test should be a reasonable person the Juvenile’s age would think they were free to go. 
Confidentiality. p.324-343:
· Overall concern with confidentiality:  Balancing Juvenile need for confidentiality with community safety concerns.
· Juvenile Records
· Judges have access to history of delinquent juvenile behavior:

· In America during sentencing judges have access to the whole Juvenile record.  Instead of separate rap sheet for juvenile and adult offenses there is one big rap sheet for all criminal history.
· Juvenile Crimes are considered during sentencing in adult court.  In fact, the federal sentencing guidelines assign points equal to adult convictions for juvenile offenses.
· Defense of considering juvenile records in sentencing- The best predictor of future criminality is past criminality, and juvenile records are part of a person’s past criminality.
· Possible problem with considering juvenile records in sentencing- Juvenile courts do not have the due process safeguards of adult court.  
· Juvenile records may be used in federal sentencing guidelines:  United States v. Johnson, D.C. Cir 1994, p. 627; Facts:  A 19 year old is sentenced for dealing coke.  His guideline is calculated to include his Juvenile convictions.  Did the federal sentencing commission overstep its bounds by allowing juvenile convictions to count for as many points as adult convictions?  Holding:  Juvenile records may be used for federal sentencing calculations since they are relevant to recidivism.  Reasoning:  The extinguishing of Juvenile records are useful for some Juveniles  but for repeat offenders, the reasons for erasing the record disappear.
· Different types of confidentiality for Juvenile Records:
· Sealing:  Sealing means to block looking at a record for certain purposes.  Sealing is more common than expunging.  Sealing is done more often then expunging.
· Only in court:  Allowing the record only to be seen within the court- not to possibly employers

· Sunsetting the Record

· Expunging:  Wiping record clean so no one could access the fact that there was ever a crime committed.  Total obliteration of record.


· Should we wipe slate clean at 18?

· No:

· In general our society values an open society and don’t like the idea of hoarding information.

· Value in being able to access records when people commit crime again.
· Fingerprinting:
· States vary in thier treatment of  Juvenile fingerprinting:
· Most states allow database of Juvenile fingerprints.

· Some require that fingerprints are kept in separate database.  Some keep them with adult fingerprints.
· Some statutes require that Juvenile commit a felony before they can fingerprint him.
· Professor doesn’t think fingerprinting is such a big deal and thinks everyone should get fingerprinted.
· Photos:
· Photos are taken of everybody that is arrested.  
· Some courts don’t allow mug shots to be used as evidence in juvenile court trials because they are suggestive of criminal history.
· Lawyers are present when photos are taken.
· Policy question:  Should we expunge photos of those arrested?  Those arrested but not committed?
· Case:  In the Interest of M.B., Colo. 1973, p. 334;  Facts:  A Juvenile girl wishes to suppress her photos.  She says that the photos were impermissibly suggestive because the witness picked her photograph out of only four photos, only one other photo was of a Hispanic like her.  Holding:  The courts holds that these photos are OK because they were not other photos of Hispanic girls available.
· Openness of Juvenile Proceedings:

· There is a general trend toward greater openness.  

· There are benefits and costs to open procedures:

· Benefits- ability for public to examine the process; media’s watchdog role

· Costs- Could intimidate or embarrass Juveniles
1. Supreme Court: 1st Amendment rights to publish juvenile names in newspaper, trump juvenile confidentiality rights:  Smith v. Daily Mail Publishing co., U.S. 1979, p. 339; Facts:  State law makes it criminal for newspapers from publishing Juvenile delinquent’s names.   Holding:  A state law preventing newspapers from publishing Juvenile Delinquent’s names violates the First Amendment.  In order to have restraint on speech, must have a very substantial state interest.  State has an interest in protecting the Juvenile’s privacy but it doesn’t trump First Amendment interests.  Thus states can publish delinquent’s names in newspapers.
a. Concurrence Privacy Interest of Juvenile’s very high, but still trumped:  Rehnquist Concurrence:  Interest in protecting Juvenile’s privacy is an interest in the highest order because publishing names messes with the rehabilitative purpose of Juvenile Court.  However, 1st Amendment rights trump cause statute is narrowly tailored.  
b. 6th Amendment rights to constitution trumps Juvenile’s right to sealed record
Screening- Intake and Diversion, p.344-375; Takeaway:  A very significant portion (1/2) of juveniles get informal processing/diversion.  This happens during intake stage.  The intake stage is very informal- no attorneys there.  Diversion overall seems to be quite a good thing that should be encouraged- saves juveniles from formal dispositions, and from chance of getting placement.  Downsides is that very informal nature could lead to bad things, and good have net-widening effect.
· First Steps in Juvenile Processing:
· Referral:  The First step of the juvenile process is that police, teachers and parents make the decision on whether to refer a Juvenile to the Juvenile Justice program.
· Intake:  The second step is intake where the probation officers and/or prosecutors decide whether to petition the court and begin formal processing OR divert juveniles and go through informal processing.  
· Diversion/Informal processing:
· Intake officers (usually social workers and sometimes probation officers) and prosecutors decide to informally process/divert about 44% of delinquency cases during the Intake stage.  Less severe cases are more likely to be diverted. Black Juveniles are less likely to be diverted.
· If the decision is to informally process, the probation officer/prosecutor will settle the case during the Intake stage.  

· The diversion process is similar to a plea bargain- the Government agrees to defer prosecution, and will eventually drop the case if the Juvenile meets their end of the bargain.
· Possible diversion  results:
· 39% of the cases are dismissed.  
· 34% of the cases get informal probation.  (Different from formal probation; an agreement that youth will meet certain conditions.)
· Less than 1% are placed
· 27% get other sanctions, like a diversion program.  
· Less severe cases are more likely to be diverted.

· If a Juvenile doesn’t successfully complete a diversion program then they will be formally processed.
· In order for a Juvenile to be kicked out of a Diversion program, some courts, like those in Washington, require a hearing.
· Diversion Programs:

· Types:

· Youth Courts

· Restitution- repayment to victims

· Enrollment of 4-H Clubs.

· Classes

· Community Service
· Program in tandem with probation- like Esperanza
· Most diversion programs are private and not public.

· One problem with diversion programs is it’s difficult to oversee them or know what they are doing.

· Juveniles may be rejected from Diversion Programs.  

· In State v. Chatham, 28 Wash 1981, p. 363, the court held that although the statue gave the Juvenile a right for the prosecutor to refer him to a diversionary program, the diversionary program was allowed to reject him as long as the decision was not arbitrary.  The Court says there is no statutory right to be diverted and said it was fine that the Juvenile had to go through the formal procedure.

· Admittance of Guilt:  Most Diversion programs require Juveniles to admit guilt.  However, some say this is a problem because there are less procedural safeguards in diversion process.
· Criminal Records:
· Some Courts, like Washington, keep record of diversion in their Criminal Record: State v. Quiroz, Wash. 1987, p. 369, the court held that it was OK to enhance a criminal history score with records of prior diversions.  The court noted that the diversion agreement signed by the Juvenile noted that diversion would be on the Juvenile’s record.
· Other Courts, like Minnesota don’t keep Diversions on criminal records:  In re D.S.S., Minn 1993, p. 371 the court barred a juvenile’s diversions from being considered during subsequent proceedings.  The court noted that there was not formal proceedings during diversion- including no right to counsel.  This helped convince the court that diversion should not be put on the criminal record.
· Questions about purpose and problems of diversion:
· Why are so many cases (43%) diverted?
· Saving kids from the Juvenile Court- including the stigma.

· Judicial Resources are conserved

· Better infrastructure- increased number of Diversion programs

· Possible Problems with the Diversion System:
· Net widening effect- some argue that Juveniles that would otherwise never be in contact with the system are now put in diversion programs.  
· Involuntary- Although Juveniles must agree to the diversion program and in that sense it is voluntary, it is not that voluntary because the alternative is formal processing.
· For example, in State v. McDowell, Wash 1984, p. 366, a Court decided that a state is allowed to charge a more serious offense if a youth rejects diversion as long as vindictiveness didn’t drive the decision.
· Less procedural safeguards in the diversionary stem.

· Two views on what drives the Diversionary System:

· Diversionary system needed because the Juvenile Court is bad and there needs to be a less bad alternative.

· There is a tremendous need for Juveniles to get help and Diversion Programs can help kids.
1. No right to counsel during intake proceedings:  In the Matter of Frank H., N.Y. 1972, p. 388; Facts:  The court is deciding the question whether intake proceedings are a critical stage of proceedings where Juveniles have a right to counsel.  Holding:  Intake proceedings are NOT a critical stage of proceedings and there is therefore no right to counsel during intake proceedings.  Reasoning:  Statements made during intake proceedings are not allowed to be used in future criminal proceedings; this plus the strain on judicial resources lead the court to their holding that counsel is not required.
a. Possible bonus of not having attorney at intake:  By requiring an attorney at intake, could run a risk of proceduralizing the process, and make it less likely that there are informal resolutions to the cases.  
2. Statement’s During Intake Proceedings can’t be used during delinquency hearings:  In re Wayne H., Cal. 1979, p. 392:  Holding:  Even after a Miranda warning, a Juvenile’s statement during an intake proceeding cannot be used against them in a delinquency hearing.  However, they can be used during sentencing hearings.  Reasoning:  Want to encourage candor during intake proceedings.
a. A few courts do allow statements during intake to be used in sentencing hearings. 
3. Prosecutors have the final decision on whether to process formally or informally:  In the Matter of Appeal In Maricopa County, Ariz 1979, p. 396; Facts:  A Juvenile lets his dog attack the police.  The probation officer recommends informal processing, but the prosecutor petitions for formal processing.  Can the prosecutor petition even if the probation officer doesn’t recommend it?  Holding:  A prosecutor has the final say in deciding whether to petition and thus process a Juvenile’s case formally or not to petition and process it informally.  A prosecutor may decide to petition even if that goes against a probation officers recommendation.
a. This decision is part of the trend toward more prosecutorial control over the system.  More courts are having a two step process where an intake officer recommends and a prosecutor makes the final decision.  

Restorative Justice- A challenge to the current criminal and juvenile system, p. 376-388; Takeaway:  Restorative Justice is a pretty fruity idea that professor seems to scorn.  It’s the idea that instead of focusing on rehab or punishment should instead try to restore delinquent/criminal to community.  Restorative justices tries to balance outcomes for Victims, Juveniles and the Community.  Restorative justice gathered steam from victim movement and disillusionment with current criminal system.  Some states have tried out programs, which involve victim involvement, admission of guilt, and a less adversarial system.  These state programs are pretty much just for first time offenders and minor offenses.
· Restorative justice calls itself a “clear alternative” view from rehabilitation and retribution.  
· Restorative Justice’s goal is to balance outcomes for:
· Juveniles- Competency Development
· Could include service activities, work experience, counseling.
· Victims- Reparation, Accountability
· Restitution, community service, victim mediation making Juvenile aware of consequences of their actions.  Victims are empowered by playing a crucial role in the justice system.
· Community- Safety and Protection

· A combination of surveillance and sanctions for noncompliance- Probation.
· Why has Restorative Justice become a movement?

· It came from the victims movement- seeks retribution for victims.

· The justice system is expensive

· Disillusionment with the Criminal System

· Romantic thinking that native peoples have the truth about how to deal with anti-social behavior.  

· The term Restorative Justice can mean many different things.

· Braithwaite and the crusade for restorative justice:

· Professor sees the push for restorative justice as crusade similar to religious crusades.  And Braithwaite is the leader.  Restorative Justice is a big challenge to the criminal justice system.

· Braithwaite argues that the whole criminal justice system stinks- so restorative justice should not only apply to minor cases but for all crimes.

· Features of Restorative Justice programs:

· The pure image of restorative justice is a circle of Defendant and family members, victim and family members, and sometimes a facilitator.  A judge is not usually involved.  These people agree on how to repair the harm caused by the crime.

· It is less adversarial approach, focusing on mediation and reparation.

· There is less emphasis on due process- it encourages offenders to accept responsibility- some programs, like Florida’s, require admission of guilt.  

· The restorative justice programs that are implemented in states are only for first time offenders of less serious offenses.

· The goal is for the offender to get restored to the community and for the offender to restore themselves.  It is like a family model, where there is a mutual interest in parties finding a way to leave with each other.  

· Potential problems

· Inconsistency, the program by nature will come with different outcomes

· Professor has never seen Restorative Justice work.  

· Restorative Justice in some way seems like the Pre-Gault Juvenile Court system.

Detention, 401-482:  Takeaway:  Some juveniles get held in detention before they are adjudicated.  Detention is not desirable because it is very expensive, conditions in detention are often bad including juveniles sometimes being held with adults, and juveniles haven’t even been adjudicated guilty yet so most detention doesn’t seem to make sense.  Juveniles must receive detention hearings within a couple days, although not as quickly as an adult has a guaranteed hearing.  
· The term Detention refers to ONLY pre-trial confinement and doesn’t refer to confinement as a sentence, which is called Corrections.  Detention is the equivalent to adult jails.
· Logistics of Detention:
· Detention is very expensive.  In New York it costs $175,000 for a bed for a year.  That is $468 per day.
· Different places for detention:
· Shelter care/Non-Secured Detention
· Often juveniles put in non-secured group homes with 8-10 Juveniles.
· Secured Juvenile Detention
· Freedom of movement is restricted in secured detention.
· Conditions in Detention (often bad):
· Some note its very similar to penal institutions:
· Uniforms
· Assault
· Often inadequate facilities.
· Overcrowding
· Solutions to bad conditions:  Cap population.
· Alternatives to Detention:
· Monitored release which could include an ankle bracelet and home detention
· Requiring attendance at school
· Programs like New York’s phased out YAP- which held Juveniles for 12 hours a day and allowed them to go home for the rest.
· Too many Juveniles in Detention:  Many think that too many Juveniles are detained.  Solutions include having more standards for when to give detention, not building more detentions, and not allowing Juveniles to be sent to overcrowded detention centers. 
· Pre-trial Detention cannot be used as punishment.

· Pre-trial Detention Statistics:
· Juveniles were put in detention for 18% of all delinquency cases.
· Juveniles that committed drug and person crimes were most likely to get pre-trial detention.  However, a lot of Juveniles were detained for reasons other than crimes against the person- including a significant amount of property offenders.
· 20% of males receive detention, however, 14% of females get detention.  However, females are more likely to get detention for less serious offenses.

· Blacks are significantly more likely to be detained then whites.  27% of blacks are detained compared to 14% of whites.

· Average time spent in detention is 13 days- which isn’t very long.
· There are two different stages within Juvenile process when decisions about detention are made.  
· At Intake, intake officers decide whether to put juvenile in detention:  During intake the intake officers decide whether to release or detain the Juvenile in detention.  If they decide to put the Juvenile in detention, then the prosecutor must file a petition.  
· At the detention hearing, (which must happen within a few days of start of detention) the judge decides whether to keep Juvenile in pre-trial detention:  During a detention hearing, the judge must decide to put the Juvenile in detention before trial.  Detention hearing often is required to be held 24-48 hours after arrest, excluding weekends and holidays.
· To order detention, A judge must find probable cause and reason for detention:  Most State Statutes require judges to find before allowing pretrial detention:
· Probable cause.   Must be determined in a probable cause hearing, that often happens just before a detention hearing. 
· Evidence that Juvenile should be restrained found at the detention hearing.  Evidence that a Juvenile should be restrained is:
· Flight risk- assuring the Juvenile will return
· Preventing Crime/Safety-reducing likelihood Juvenile will commit crimes or hurt others.
· Juvenile asks to stay in detention
1. Supreme Court:  Preventative Detention for Juveniles is Constitutional:  Schall v. Martin, U.S. 1984, p.414; Facts:  A state statute allows holding Juveniles in pre-trial detention for the purpose of preventing them from committing crimes.  Is preventative detention for Juveniles constitutional?  The defendant argues under the due process clause of the 14th Amendment, that the only constitutionally permissible reason for detention is flight risk.  Holding:  It is constitutional to detain a Juvenile for the purpose of preventing them from committing a crime.  In other words, preventative detention for Juveniles is allowed.  Reasoning:  Juveniles interest in freedom is mitigated because Juveniles are always in a type of custody- this is switching parents for the state- parens patriae.  
a. Its virtually wholly unpredictable to predict future dangerousness:  Dissent in Schall
i. A judge has a lot of discretion in deciding whether the Juvenile is likely to commit a crime and “arbitrary” factors like dress and family presence may play a role.  A study of Schall youth, looked at Juveniles who were detained for preventative detention.  Study found the majority did not commit violent offenses.
b. Preventative detention constitutional for adults too, though majority of states don’t have preventative detention for adults; while many states have preventative detention for juveniles.
1. Juvenile Probable Cause Hearings don’t have to be within 48 hours like adults, but must be within 72 hours:  Alfredo A. v. Superior Court of Los Angeles County, Cal. 1994, p. 458  Facts:  Two Supreme Court cases have determined when a probable cause hearing must be held for adults.  Gerstein held that probable cause hearings must be held promptly.  Mclaughlin elaborated that prompt meant within 48 hours.  Does Mclaughlin’s holding apply to Juveniles?  Holding:  Mclaughlin held that adult probable cause hearings must be had within 48 hours of arrest in order to adhere to the 4th Amendment.  Although the 4th Amendment also protects Juveniles, Juvenile probable cause hearing comply with the 4th Amendment as long as they receive are within 72 hours.  Reasoning:  The Juvenile’s procedures and goals are different from adults.  For example, Officers can decide whether to put Juveniles in alternatives to detention like parental custody or shelters.  In addition, in order to keep a Juvenile in detention, an officer must file a petition within 48 hours.  Given these different procedures, a 72 hour rule and not a 48 hours rule applies.
2. A presumption that certain offenses will require detention is not unconstitutional:  People v. Juvenile Court, City and County of Denver, Colo. 1995, p. 467  Facts:  A Juvenile pointed a loaded hand gun at two people and made a bad remark.  He is charged with felony menacing with a handgun.  In the detention hearing the court decides on detention, partially based on this state’s that makes a rebuttable presumption in favor of detention when a Juvenile breaks the status offense of having a handgun.  Holding:  A statute making a rebuttable presumption in favor of detention for all people who commit a handgun offense is constituional. 
3. Federal Statute Prohibits Juvenile From Being Held in Adult Jails:  The Federal Juvenile Justice and Delinquency Prevention Act (1998), prohibits Juveniles from being held in adult jails, but allows a few exceptions.

a. Some States do not comply with this act.  It is difficult for states, especially in rural areas, to comply with this Act.  There are also difficulties because many states don’t have alternatives to detention like shelter programs and home detention.
b. Possible ways to make more compliance with act:   Requiring a Juvenile Detention center in every county.  May be creating more shelter programs.  
4. When Conditions are bad in an adult jail, Confining Juveniles for Pre-Trial Detention there is Punishment:  D.B. v. Tewksbury, Oregon 1982, p. 476; Facts:  Juveniles age 12-18 were detained in an adult jail.  Some of these juveniles were detained based on status offenses.  These Juveniles were all awaiting adjudication of their offenses.  The conditions of this jail were horrible, there were often no mattresses, a Juvenile would have to go to the bathroom in front of the prison guards, and they did not have access to books, magazines or phone calls.  Plus Juveniles were allowed to see and hear adults in the entry ways, passages and exits and had been suggest to comments.  Finally, the warden and Defendant Tewksbury, publicly stated that he though that detention was punishment.  Holding:  It is unconstitutional for pre-trial detention to be punishment.  Confinement of Juveniles in adult jails with really bad conditions is punishment.  Children who are found guilty of committing crimes can’t be put in adult jails, so it unfair to put children accused of committing crimes in adult jails.  

Bail, p.409-414
1. Courts Agree: Juveniles do not have a constitutional right to Bail:  L.O. W. v. The District Court, Colo. 1981, p. 409;  Facts:  A Juvenile is alleged to have committed burglary.  The district court orders pre-trial detention and does not set a bail.  The Juvenile appeals, arguing that he has a constitutional right to bail because of the 8th Amendment.  Holding:  Adults have a Constitutional right to bail.  However, Juveniles do not have all the same constitutional rights as Adults- only rights that are needed for fairness are required to apply to Juveniles.  Juveniles do not have a constitutional right to bail.  This is partially because Juveniles receive detention in more narrow circumstances- and are often allowed more options like going home with parental supervision.  It is also because most Juveniles could not afford bail anyway because they are indigent.
a. Some states allow juveniles bail as a discretionary matter, some deny right to bail, other are silent.
2. Bail is not a very valuable right:
· Even if Juveniles had a right to bail, it may not reduce detention by that much.  Bail can be seen as a way of keeping people in jail as opposed to keeping people out of jail.  For instance, bail is not the lowest amount that will induce the defendant to come back to court- it is often set at an exorbitant rate.

How Juveniles End up in Adult Court:  
· Statutory Exclusion/Legislative Waiver- The legislature makes certain statutes that limit Juvenile Court jurisdiction to certain ages and offenses.  This can be considered waiving all the Juveniles beyond this cutoffs into adult court.  

· Judicial Waiver- The judge decides during a waiver hearing that the Juvenile should be tried in adult court.
· Prosecutorial Waiver- The prosecutor has concurrent jurisdiction in adult and juvenile court and decides where to prosecute.
Consequences of Waiver to Adult Court:

· Recidivism- Fagan conducted a study, p. 624, comparing recidivism for juveniles that are waived to adult court versus juveniles that stay in juvenile court.  Even after controlling for seriousness of the crime, those Juveniles that were waived to adult court had a higher chance of recidivism that stayed in juvenile court.  
· Life without Parole:  Juvenile may receive life without parole after being waived to adult court.  However, they can’t receive the death penalty if they committed their crime before they were 16.
· Adult Prison- most states house youths convicted in adult court in the same prisons as adults.
Judicial Waiver of Juveniles to Adult Courts, 483-571; Takeaway:  In order for courts to waive juveniles into adult court, the court must adhere to certain procedures set up by the Supreme Court in Kent.  Waiver is mostly for kids who are though to be unamenable for treatment, given their offense, programs available etc.  However, it is motivated by public safety or punishment.  Only 1-2% of Juveniles are waived to adult court, but it is a big issue.
· Waiver is a huge issue in juvenile justice, although only a few juveniles are waived:  Waiver is often the most talked about topic in Juvenile Justice.  However, only a small number of Juveniles are waived- about 1-2% of Juveniles.  The popularity of topic may be because it is seen as the last nail in the coffin of Juvenile Court and part of trend on getting tougher on Juvenile crime.  
· Many juveniles waived for property and drug crimes:
· Crimes against the personare the most likely to be waived into adult court- about 2% of person crimes are waived.  However, some Juveniles are waived into adult court for property, public order and drug crimes.  This may be surprising, given the fact that waiver is supposedly reserved for the worst crimes.
· Why is there waiver into adult court?

· Retribution- some feel that when Juveniles commit a very serious crime punishment is required.
· Are waivers basically sentencing decisions?  A waiver will probably be the difference from a much easier sentence to a harsh sentence in adult prison.  Like sentencing, they are based on psychological evaluations of the person.

· Unability to Rehabilitate- some Juveniles may be beyond the Juvenile Court’s ability to rehabilitate them.  

· Reasons that courts waive Juveniles:

· Not Amenable to Rehabilitation:  This inquiry based on several factors including:

· Age and Offense

· History of offenses

· Programs available

· Past programs juvenile has participated in.

*Judges have a lot of discretion to decide which Juveniles are amenable.  Race may influence decisions. And some statutes, like California say that when a serious offense is committed, the Juvenile is presumed not to be amenable
*Several states, like Minnesota, used to more focused solely on amenability to rehabilitation but are now also concerned with public safety
· A threat to public safety or threat to other juveniles
· A Certain age; A certain Offense- Some state statutes require that a juveniles of a certain age that has committed a certain offense (like murder) should be automatically waived to adult court 
1. Supreme Court:  Certain Procedures Must Be Followed to Waive a Juvenile into Adult Court:  Kent v. United States, U.S. 1966, p. 499; Facts:  A 14 year old rapes and robs a woman.  The Judge waives him from Juvenile Court to Adult Court- but without a hearing and without any standards or procedures.  Holding:  Judges have discretion in deciding waiver decisions.  However, 
Certain procedures must be followed in order to waive a Juvenile to adult court, including:

a. An adversarial hearing 
b. Effective assistance of counsel, including access to the records used for the decision 
c. A statement of reasons for why the Juvenile is being waived.  
d. Reasoning:  This is a critical stage of proceedings with tremendous consequences for the Juvenile.
2. Supreme Court:  Juveniles must be waived before a juvenile court hearing to adjudicate guilt; Otherwise it violates double jeopardy:  Breed v. Jones, U.S. 1975, p. 506; Facts:  A Juvenile committed armed robbery.  The Juvenile court held a hearing and found the Juvenile delinquent.  They then waived him to adult court where he was convicted and sentenced.  Thus, the Juvenile was found guilty twice and sentenced once.  Does this violate Double Jeopardy?  Holding:  It violates double Jeopardy for a Juvenile’s guilt to be determined in Juvenile Court, and then waived to adult court and tried by an adult court.  Thus, a Juvenile Court must waive before a hearing where the Juvenile’s guilt is determined.  Reasoning:  Juvenile court proceedings do put a Juvenile in Jeopardy because they put the Juvenile in jeopardy of losing “life or limb.”  This follows Gault reasoning about being realistic about Juvenile proceedings.
3. Some states like California, Presume that Juveniles with certain age/offense will be waived:  People v. Jones, Cal. 1998, p. 520; Facts:  Two 15 years old rob a store and kill an owner.  California state law mandates that if 14-16 year olds commit murder they are presumed to be unamenable to rehabilitation and thus waived.  In order to overcome that presumption, they must prove fitness in all five of the following criteria:  1) Degree of criminal sophistication 2) If they can rehabilitated before end of Juvenile court jurisdiction 3) Minor’s delinquent history 4) Success of previous attempts of Juvenile system to rehabilitate 5) Gravity of offense alleged to be committed.  If a Juvenile commits murder, then this State Statute shifts the burden of persuasion about amenability to the Juvenile.  Holding:  The Juvenile has failed to overcome the presumption that they amenable, thus they should be waived. 
4. A Juvenile is not guaranteed Certain procedural rights during a Waiver Hearing:  People v. Hana, Mich. 1993, p. 537; Facts:  A Juvenile possesses cocaine.  The court must determine whether the 5th and 6th Amendment rights apply fully to waiver hearings.  Particularly, can the court used defendant’s alleged statements to police and the court psychologist?  Holding:  There are two phases to a waiver decision.  The First phase is a probable cause hearing.  If probable cause is found then a waiver hearing may be held.  The second phase is the waiver hearings.  All the rights given to Juveniles by Gault and other cases apply to the probable cause hearing but not the waiver hearing.  A waiver hearing is not a sentencing hearing, and thus not all 5th and 6th Amendment rights apply.  In particular, the court can use the defendant’s statements to police and the court psychologist.
a. Dissent:  A waiver hearing should have 5th and 6th Amendments apply in full force.  Reasoning:  The waiver hearing is an extremely crucial, adversarial hearing, and a sentencing hearing.  
5. Forcing psychiatric exams for purpose of waiver hearing violates 5th; but voluntary psychiatric exams can be admitted:  R.H. v. State, Alaska 1989, p. 544; Facts:  A Judge orders the Juvenile suspect to submit to psychiatric evaluation that is used during a waiver hearing to determine if the Juvenile is amenable to treatment.  Does psychiatric evidence violate the 5th Amendment right not self-incriminate?  Holding:  Forcing psychiatric exams for waiver hearings violate the 5th Amendment right not to self-incriminate.  However, if a Juvenile volunteers for a psychiatric exam, for example for the purpose of proving amenability, then that opens the door for the court to demand an independent psychiatric exam.  Reasoning:  A waiver hearing is an adversarial proceeding and thus 5th Amendment protection of non self-incrimination applies.  
6. A case study of a heinous act by juvenile, and how it challenges whether waiver should be for punishment or because of unamenability to treatment:  In re. D.F.B., Minnesota 1988, p. 551; Appellate Court p. 563; Highest Court, p. 565; Facts:  A 16 year old crimes commits a heinous crime- he axe murder his family including his parents and two siblings.  The Juvenile had no history of crime, received good grades and was likeable.  Psychologists say he has depressive disorder, but that he is treatable.  The psychologists say he will probable be treatable before the time Juvenile jurisdiction runs out.
a. Holding in Trial Court:  The Minnesota statute requires that a Juvenile not be waived unless the prosecutors can prove that the Juveniles is not amenable consistent with public safety.  Psychological evidence is actually in favor the Juvenile is amenable and not a public safety threat.  Thus the Juvenile should not be waived. 
b. Holding in Appellate Court:  Juveniles should not receive Juvenile court sentencing when they commit a crime that heinously affects society.
c. Holding in Highest Court: Not all heinous crimes should automatically be waived to Adult Court.  However, in this case, the Plaintiff has proved that the Juvenile is not amenable consistent with public safety.  
*This heinous crime inspired a Minnesota waiver statute concentrating more on public safety than amenability to crime.  
Legislative Exclusion- Could be thought of waiving certain groups of juvenile through statute straight to adult court:
· Definition of Legislative Exclusion:  Legislative exclusion is when state law from the jurisdiction of juvenile court youths of a certain age/offense.  Usually it is a metric- if a Juvenile of a certain age has committed a certain offense, then they are automatically excluded from Juvenile Court.  

· Example in Connecticut:

· The usual age for criminal court jurisdiction is 16 years.  However, if a fourteen or fifteen year old commits a capital felony, or an A or B felony, then they automatically will be transferred to adult court.

· Example in New York:
· Juvenile Offenders are those who automatically go to adult court:

· 13 year olds who are charged with murder

· 14 or 15 year olds charged with enumerated felonies, including second degree burglary.
1. Legislative Exclusion does not violate due process:  United States v. Bland, D.C. 1972, p. 574; Facts:  The regular age jurisdiction of Juvenile court is 18 and under in D.C.  Congress passes a law that says that 16-18 year olds that have committed an enumerated offense are no longer children for the purposes of Juvenile Court.  In other words, 16- 18 year olds that have committed an enumerated offense must go to Adult Court and not Juvenile Court.  Holding:  The court holds that legislative exclusion does not violate due process.  The Supreme Court in Kent said that in order to waive, the judiciary must have a hearing etc. in order to meet due process requirements.  However, there is no Constitutional right to be in Juvenile Court.  Thus, The legislature has the right to define who gets to be in Juvenile Court.  If the legislature does not give a certain individual the right to be in Juvenile Court, then no right is being taken away.  Thus due process is not required for legislative exclusion.   
a. Dissent- legislative exclusion circumvents Kent’s guarantee of due process: Kent said that each time a child is waived in court they must receive judicial due process.  Now the legislature has done the equivalent of waiving a whole class of people.  The due process required in Kent should not be circumvented by the legislature.
2. Lesser Included offenses:
a. Some States:  Juveniles transferred to adult court, should be sentenced there even if they are convicted of a lesser included offense of the crime originally charged:  State v. Morales, Conn. 1997, p. 587; Facts:  A child is transferred in adult court according to a state statute that automatically transfers children who committed murder to adult court.  The Juvenile is not convicted of murder, but he is convicted of the lesser included offense of manslaughter.  Manslaughter does not result in the automatic transfer to adult court.  Should the Juvenile be sentenced in adult or juvenile court?  Holding:  A child who is charged with a crime that automatically results in transfer to the adult court, must be sentenced in adult court if they are convicted of a lesser included offense, even if they are not convicted of the crime that resulted in automatic transfer.
i. State v. Behl, p. 590, also found that Juveniles found guilty of lesser included offenses should be sentenced in adult court.  
ii. Problems with sentencing lesser included offense juveniles in adult court:

1. Prosecutors are incentivized to charge higher offenses.  
b. Some States:  Juveniles convicted of Lesser Included Offense Should be sentenced in Juvenile Court:  Illinois Statute, p. 592- Reverse Waiver Hearings:  If a Juvenile is convicted of a lesser included offense, they should usually be sent back to be sentenced in Juvenile Court.   However, the prosecutor may asks for a reverse waiver hearing over whether the Juvenile should be sentenced in adult court. 
i. About half of the states that have legislative exclusion or direct file, also have legislation that allows transfer back to juvenile court for sentencing.  
ii. Effect on Plea Bargaining::
1. If we allow those who plead guilty to a lesser included offense to be sentenced in Juvenile court, prosecutors would never want to accept plea bargains (because it would lower penalties by so much) and Juveniles would feel lots of pressure to plead guilty so they could avoid going to adult court.
Concurrent Jurisdiction/Prosecutorial Direct File- could be though of as a way for prosecutors to “waive” juveniles into adult court:
· Definition of Concurrent Jurisdiction:  Concurrent Jurisdiction is when for certain offenses, prosecutors have discretion to “direct file” in either adult court or Juvenile Court.  

· Possible faults of prosecutorial direct file:

· Prosecutors have even less personal information about youths and their amenability to rehabilitation then judges.

· Prosecutors have a lot of discretion, and that discretion allows to prosecutors to make arbitrary and inconsistent decisions about what jurisdiction they charge in..

· Prosecutors don’t seem to over-use direct file:  When prosecutors have the power to direct file, overall they only file in adult court a small percentage of the time.  According to a study, p. 616, prosecutors chose only to charge 31% of homicide cases to adult court.  And prosecutors did not charge the majority of the juveniles who committed murder, robbery and rape.  
1. Majority of Courts say: Concurrent Jurisdiction/Prosecutorial Direct file is Constitutional:  Manduley v. Superior Court of San Diego County, Cal. 2002, p. 598; Facts:  California adopts prosecutorial direct file legislation.  Is it Constitutional?  Holding:  State Statutes that implement Concurrent Jurisdictions/Prosecutorial Direct file are Constitutional.  1) Direct file does not cause a violation of separation of powers because it is within the executive’s powers to give prosecutor’s discretion to make many charging decisions, even those that effect sentencing.  Prosecutor’s traditionally have been found to have the constitutional right to have a lot of discretion over charging.  2) Court also holds that due process is not violated, because no right is being taken away from Juveniles.  3)  Court also holds that equal protection not violated because prosecutorial decisions to charge offenders differently are not considered violations of equal protection.
a. Most courts uphold prosecutorial direct file because they believe courts should not interfere with prosecutorial discretion, due to separation of power reasons.  
b. Only one court has said prosecutorial direct file is unconstitutional.
Transfer Back or Reverse Certification, p.613-622
· Definition:  Transfer back is hearing AFTER adjudication in adult court, where the court decides whether to send the juvenile back to juvenile court for sentencing, or to sentence the juvenile in adult court.  Even if the juvenile is transferred back to juvenile court for sentencing, their adult conviction stands.
· About half of the states that have legislative exclusion or direct file, also have legislation that allows transfer back to juvenile court for sentencing.  

· Possible problems & effects of transfer back:
· Plea bargaining- transfer back may change the nature of plea bargaining by taking away leverage from the prosecutor.  Prosecutors couldn’t bargain over the sentence, until after adjudication of guilt because they wouldn’t know which court the juvenile would be sentenced.  
· Juvenile court may be better equipped to decide amenability then adult court:  During waiver to adult court decisions, the juvenile court judge decides whether a youth is amenable.  During reverse waiver decisions the adult court judge decides.  These hearings are based on similar criteria.  It is probably better that a juvenile court judge amenability because the judges know juvenile court resources better and would better be able to decide if those programs could rehabilitate the juvenile.  

· Judges are likely to ratify prosecutor’s decisions- not likely to want to overturn prosecutor’s decision to charge in adult court.
Youthful Offender- Sentencing Juveniles in Adult Court to Receive Lesser Treatment:

1. New York- Procedures to allow juveniles in adult court to get probation.  New York has special procedures for Juveniles in adult court.  They are available for youth offender treatment.  Youth offender treatment means the Juveniles receives as their sentence probation.  This applies to Juveniles up to 17.  For the less serious crimes the judge has discretion to give them this treatment if they have no prior record.  For more serious crimes the judge can only give youth offender treatment if there is a serious mitigation- for example the youth was the look out in a burglary.  In addition to this feature of the Juveniles tried in adult court, New York City and Queens have special courts where they try the Juveniles who have been waived to adult court.  It is called the youth part of the adult court.

· Professor notes that the get tough laws resulted in legislative exclusion, but sentiment the other way resulted in special treatment of juveniles even after they are excluded from Juvenile court.  

· California sentencing of juveniles in adult court to separate youth instituions: California Youth Authority Act allows for different sentencing AND different correctional facilities for youth 16-19.  If the judge decides to, they can give a 16-19 Youthful Offender status.  
This can result in sealed records, shorter sentences, and a facility for Youthful Offenders only operated by the Division for Youth.  

· Pros of this Program:  There might be specialized programs available for people of this age.

· Cons of this program:  There have been bad things said about this program, possibly because 16-19 year olds often misbehave in detention.  
The Death Penalty, p. 652-672; Bottom line is that death penalty for juveniles, although never extremely popular, has been completely prohibited by the Supreme Court case Roper.  In an earlier Supreme Court case, the court allowed 16-17 year olds to receive the death penalty, but Roper overturned that case and said that the death penalty was unconstitutional.
· Death Penalty statistics for Juveniles:
·  Juveniles made up 3% of all death penalty cases.  This means Juvenile murderers had a lower rate of death penalty sentences.   From 1973-2004, 226 males who committed their offense before they turned 18 were sentenced to the death penalty.  
· 78 Juveniles were executed before 2004.  The period of time on death row for the average Juvenile Offender was 6-20 years.  At the time of Roper 7 Juveniles were pending execution and those sentences were invalidated.  At the time before Roper death penalties for Juveniles had decreased significantly.

· Most Juveniles given the death penalty were 17.  70% of the Juveniles given the death penalty were 17 years old when they committed their offense.
· Variation in States- a minority of states, particularly, Texas account for the majority of jurisdictions that actually carried out the death penalty before Roper.  
1. Supreme Court:  It is cruel and usual to give the death penalty to every Juvenile under 16:  Thompson v. Oklahoma, U.S. 1988, p. 652; Facts:  A 15 year old commits a brutal murder with some of his peers.  He is waived from Juvenile court after a hearing and sentenced to death.  Is it cruel and unusual punishment to give a 15 year old the death penalty?  Plurality Holding:  It is cruel and unusual punishment to give the death penalty to anyone who committed their crime before they reached age 16.  Reasoning: 1) State legislatures recognize the difference between adults and Juveniles.  And overall State legislatures and juries have reached a consensus against giving the death penalty to those under 16.  2)  Juveniles under 16 are less culpable than adults. 
2. Supreme Court (Overrule!):  It is not curel and usual punishment to give Juveniles age 16-17 the death Penalty:  Stanford v. Kentucky, U.S. 1989, p. 662;  Facts:  Is it cruel and unusual punishment to give youths who committed an offense when they were under 18 the death penalty?  Plurality:  It is NOT cruel and unusual punishment to give youths who committed an offense when they were 16 and 17 the death penalty.  Reasoning:  The only time that a practice is cruel and unusual is if a major consensus of state legislatures is against it.  In this case the majority of states are not against giving Juveniles who are 16 or 17 the death penalty.
3. Supreme Court, the definitive case:  It is Cruel and Usual to Give any Juvenile Under 18 the Death Penalty:  Simmons v. Roper, U.S. 2004, p. 666 AND print out:  Facts:  A 17 year old commits a heinous murder.  First he brags that he is going to murder and he can get away with it because he is a Juvenile.  Then he breaks into a house of a random woman, ties her up and dumps her off a bridge alive to drown.  Later he brags about it to friends, is convicted of murder, and is sentenced to the death penalty.  Holding:  The death penalty for youths who commit their crime while they are under 18 years old is cruel and unusual punishment and thus is prohibited.  Two lines of reasoning for this holding:

· Socio-Legal Change in Society’s View of the Death Penalty for Juveniles.  The court notes that there is a growing consensus among state legislatures that the death penalty is for people over 18.  Court also notes that there is an international consensus against the death penalty.
· Observations about the nature of Juveniles- theory based on developmental biology:  Juveniles are different their brain chemistry is different, they are more vulnerable to peer pressure and less formed; thus they are less culpable.
· The Observation about the nature of Juveniles could be a groundbreaking line of thought, but hasn’t lived up to potential. If the crux of this holding is the nature of Juveniles, it could have implications on Juvenile sentencing for life without parole, and even long sentences.  However, the Supreme Court has decided to limit Constitution prohibitions of sentencing to the death penalty only, and has not declared any other sentence for a Juvenile to be cruel and unusual punishment.  They are afraid of a slippery slope where proportionality analysis would have to be done for every type of sentence.

Life without Parole:

·  Life without parole is different than the death penalty, because there is always some possibility of commutation with life without parole.

· Also, perhaps life without parole doesn’t mean your life is over.  There is possibility for a tough life but not one without joy or meaning.  

· Life without parole statistics:  
· Over 2,000 former-Juveniles are serving life without parole for crimes they committed before they were 18!

· There has been a dramatic increase in Juveniles receiving LWOP since 1989, this increase peaked in 1996.  However, a large number of Juveniles still receive LWOP.

· Internationally there is a consensus against LWOP for Juveniles.

· Some Juveniles that received LWOP are in for crimes where they were look outs or accomplices.  

· Is there a constitutional issue with LWOP?
· The Supreme Court could have applied Roper’s reasoning that Juveniles are less culpable to LWOP.  However they have chosen not to do so, and have limited constitutional abolitions of sentences for Juveniles to the death penalty- otherwise they face a slipper slope where they would have to judge the proportionality of each punishment.   The Supreme Court is very unlikely to limit LWOP.
1. Majority of Courts hold:  Life Without Parole for Juveniles Is NOT Cruel and Unusual:  Harris v. Wright, 9th Cir. 1996, p. 637; Facts:  A 16 year old is convicted of first degree murder.  Washington requires mandatory life without parole for first degree murder.  Does it violate the 8th Amendment’s “cruel and unusual” clause to give LWOP to a 16 year old?  Holding:  It does not violate the 8th Amendment’s “cruel and unusual” clause to give a Juvenile life without parole.  This clause only applies if 1) Strong consensus against the punishment [not true] or 2) punishment is grossly disproportionate to crime [not true].
Procedural Rights Guaranteed to Juveniles by In Re Gault, The Seminal Supreme Court Case, p. 675
· Facts: Gault, a 15 year old, was arrested for making a lewd phone call.  At the time he was on probation for being part of a petty robbery.  During his delinquency hearing, he did not receive notice of hearing or Miranda Warnings; his hearing was held without record and without even the primary complaining witness.  The Juvenile Court sentenced Gault to detention until he was 21.  If he had been tried as an adult for the lewd phone call the most he would get is two years.  Do due process right apply to Juvenile Delinquent proceedings?
· Holding written by Fortas:  All the due process rights needed for “fundamental fairness” apply to Juveniles.  These rights include:  
· The right to timely notice that sets forth particular allegations
· Right to Counsel- which includes the right to be informed of counsel and provided counsel if they can’t afford it.  
· Right Against Self-Incrimination, Right of Confrontation, Right of Cross Examination
· The court doesn’t make a holding on the right of transcript and of appellate review.

· Reasoning:  The court points out how the consequences of Juvenile court are similar to criminal consequences.  Due process rights should extend to all proceedings that deprive someone of liberty.  (Later in Allen, court back tracks and says no procedural rights for civil commitment, even if it deprives liberty).
· Black Concurrence:  Every Constitutional due process right that an adult has during a criminal proceedings should apply to Juveniles.  If the Juvenile Court denies Juveniles due process rights it violates due process and equal protection.  
· Stewart Dissent:  The Juvenile process is different from criminal proceedings- the Juvenile process is nonadverserial.  Therefore, Juveniles do not due process or other constitutional rights, because these rights undermine the Juvenile court’s rehabilitative mission and leads to the destruction of the separate Juvenile system.

· *Problem:  Culture of Juvenile Court may be resistant to rights:  A general problem in giving Juveniles rights, is that often these rights don’t go with the culture of Juvenile Court.  Even when new statutes or cases give Juveniles rights, often they are not fully realized because Juvenile courts are resistant to them.
Right to a Jury Trial, p. 697-748
· The benefits of a jury trial for Juveniles:

· It restrict judge and prosecutor abuses.
· Juries are more likely to acquit.
· Juries are more likely to have sympathy for a juvenile defendant
· Juries are more likely to not miss important facts
· Judges are more likely to believe officers they have worked with
· Judges must articulate law to a jury during a jury trial
· Judges are more cynical
· Judges are likely to air competing viewpoints
· Judges don’t hear opening statements
· *Judges hear about the accused’s background and criminal history.  The same judges that perform suppression hearing on evidence do the actual trial.  So judges sometimes have knowledge of suppressed evidence, that they are supposed to ignore when making their decision, but it is difficult to.  
· Even where Juveniles have right to jury, they under utilize:  In the few states that give the right to jury trials to Juveniles, few Juveniles take advantage of that right.  However, the professor does not see this as a reason not to give Juveniles the right to jury trials- because adults also seldom use jury trial.  
· There are disincentives for a Juvenile for asking for a jury trial, for example they might have to stay in detention as they wait for their trial and they are likely to get a harsher sentence if they are judged delinquent.  .

1. Supreme Court:  Juveniles do Not have a Constitutional right to a Jury Trial:  McKeiver v. Pennsylvania, U.S. 1971, p. 704; Facts:  Two cases combined to present the question of whether Juveniles have the right to a jury trial.  In the first set of facts, a 16 year old is accused of robbery and denied a jury trial.  In the second set of facts, 11-15 year old black Juveniles participated in a civil rights demonstration and were denied a jury trial.  Holding:  Juveniles do not have the Constitutional right to a jury trial.  Reasoning:  The rights that are guaranteed in previous cases were related to fact-finding, and having the right to a jury doesn’t necessarily make fact-finding better.  Plus, having a jury trial would hurt the Juvenile’s unique manner and more Juvenile courts more formal and more adversarial.  There is still hope for the rehabilitative goals of the Juvenile court, although admittedly there are problems with the Juvenile court.
a. Dissent:  Juvenile court is very similar to criminal court.  Thus Juveniles should have all the same due process guarantees as adults.

b. The Court’s holding is against a trend toward more procedural rights for Juveniles:  It seems strange that the court would decide that the right to the reasonable doubt standard, confrontation etc. were required and not a jury trial- it doesn’t seem like a jury trial would be particularly adverse to the rehabilitative goal of the Juvenile court. Parts of this holding seem to harken to pre-Gault ideas that emphasize that the rehabilitative nature of the Juvenile court as a reason for not having certain rights.  
2. Some States do Guarantee a Right to Jury Trial:  R.L.R. v. State, Alaska 1971, p. 724; Holding:  The Alaska court says that the Alaska Constitution guarantees to Juveniles 1) the right to a jury trial [as long as the juvenile affirmatively asks for it] and 2) the right to a public trial.  Reasoning:  Jury trials protect juveniles from judicial abuse.  Criminal proceedings and Juvenile proceedings are similar so the same rights should apply.  Unproven social theories about rehabilitation shouldn’t bar Juveniles’ constitutional rights.  
3. States still refuse jury trial right, despite juvenile system being more about punishment:  State in the Interest of D.J., Louisiana 2002, p. 729; Facts:  A 13 year old is charged with attempted second degree murder.  The state statute prohibits trial by jury for serious delinquency hearings.  Is this statute unconstitutional, especially given the fact that the juvenile system in this state has become more about punishment?  Holding:  Juveniles do not have the constitutional right to a jury trial, despite juvenile system being more concerned with punishment.  Reasoning:  The Juvenile system has become more like punishment since McKeiver was decided.  However, the change hasn’t been enough so that a jury trial is required.  For example, there is still a difference between juvenile and adult sentencing.  Having a right to jury trials would hurt the rehabilitative purpose of the Juvenile system.
a. Similar case:  State v. Hezzie, Wis. 1998, p. 736, the state had recently implemented a statute that made the purpose of the Juvenile court not only just about rehabilitation but also about punishment.  At the same time the state took away the Juvenile’s right to a jury trial.  The court held that Juveniles don’t have a constitutional right to a jury trial, even though the Juvenile system is now more about punishment.  The court said there is still a rehabilitative goal for the Juvenile system that justifies not requiring a jury trial.  The dissent in this case said that the Juvenile court is so similar to the criminal court that a jury trial is required. 
4. States can’t give blended sentences to  juvenile who don’t have the opportunity for a jury trial:  In re C.B., Louisiana 1998, p. 741; Holding:  In a jurisdiction where a juvenile doesn’t have a right to a jury trial, a court cannot adjudicate a Juvenile as a delinquent and then transfer a Juvenile to an adult facility after they attain a certain age.  

a. Similar case:  State v. Hezzie, Wisconsin 1998, p. 742, struck down a rule that automatically transferred juveniles over 15 to an adult prison.  They said that a juvenile must have a jury trial to be transferred to an adult court.

5. Right to jury trial often effects other procedural aspects of the hearing:  For example, Colarado guarantees a right to a jury trial, and presumes that formal evidentiary rules will apply.

Burden of Proof, p. 697-704

1. Supreme Court:  Juvenile delinquency must be judged by the “beyond a reasonable doubt standard”:  In the Matter of Winship, U.S. 1970, p. 697; Facts:  A 12 year old is accused of stealing $112 dollars from a lady’s locker.  He faces up to 6 years in detention.  A New York Statute requires that a court requires only the preponderance of the evidence standard to say that the Juvenile is delinquent.  The adult standard is beyond a reasonable doubt.  The argument for preponderance of the evidence is that the consequences of getting the delinquency hearing wrong is less than a criminal conviction- a Juvenile will get rehabilitation which is a positive thing.  Holding:  The beyond a reasonable doubt standard must be the standard by which a Juvenile’s delinquency is judged.  This right, along with those given in Gault, is a right that is essential to fundamental fairness.  Reasoning:  The court rejects the argument that the Juvenile proceedings are like civil proceedings and have good intentions and thus the preponderance standard is OK.  The court shows impatience with the rehabilitation argument, and notes that Gault pointed out that the Juvenile system is basically a criminal proceedings, and thus the good intentions of the juvenile system does not excuse not giving due process rights.  
a. Dissent- giving this standard dilutes rehabilitative goal:  This holding dilutes the differences between Juvenile and adult court.  It takes away from the Juvenile court’s rehabilitative goals, and turns the Juvenile court into and adversarial system.
b. Although the court says the juvenile system is a failure, it doesn’t abolish the courts.  Instead of abolishing the system, they give the right to the beyond a reasonable doubt standard, and say that the Juvenile system is not destroyed, and still has some flexibility.  

Notice of Charges, p. 749

· Gault requires timely notice for Juveniles.  

· Adult notice v. Juvenile notice:

· Notice for adults come in the form of Indictments or Information that set out the charges and have a probable cause statement.

· Notice for Juveniles are petitions that contain the charges.  Most states do not require Juvenile petitions to have full blown probable cause statements.  

· The Functions of Notice:

· Primary function of notice is tell defendants what they are charged with.  It helps defendants prepare for a defense.

· Notice can serve to screen out cases because judges can dismiss the petition or prosecutors can decide they can’t prove the charge.  

· Most states require that courts notify both the Juvenile and their parents.  

· One reason for notifying parents is that they have an interest in the outcome of a Juvenile proceeding because they [may] have a custody interest in the child.

· Courts split on whether failure to notify parents is an error that requires reversal.

· U.S. v. Watts, 10th Cir. 1975, p. 752, Watts says that it is not a fatal error to fail to notify parents, because notice to parents is just a prophylactic rule to try to ensure that due process results.  So as long as due process results then reversal is not required.  
· Other jurisdictions say that parental notification is mandatory.

1. Notice for juveniles is not same as notice for adults- for example mid-trial charges may be added for juveniles:  In re Steven G., Conn. 1989, p. 754; Facts:  A boy and his friend commit a robbery together.  After the friends testimony, the prosecutors realize that the boy’s actions were worse than they originally thought and they want to add four more charges against the boy.  In adult cases it is prohibited to add charges after trial begins.  Is it okay to add charges for Juveniles?  Holding:  Juveniles do not have the right against mid-trial adding of charges.  Although Gault guaranteed timely notice, it didn’t guarantee that notice rights would be the exact same as adults. The Juvenile had enough time to prepare a defense so the notice was timely enough to satisfy Gault.
a. Amending charges AFTER defense rests not constitutional:  In re Roy, Cal. 1985, p. 757
Public Trial

· The benefits of a public trial is that increases accountability of courts, encourages public attention, and allows the public to see how Juvenile courts operate.

· The disadvantages of public trial is that the privacy interest of juveniles could be hurt and the juvenile could be stigmatized.  

· Half of states require or permit public trials:  In re Dino, Louisiana 1978, p. 743, said that it is unconstitutional to prohibit Juveniles from receiving a public trial.  About 22 states require or permit public Juvenile court hearings.
Suppressions Hearings and Evidence, p. 759:
· Many courts allow same judge that presides over suppression hearing to preside of determination of delinquency.
· Professor and others:  Policy should be changed to NOT allow judge who decides to suppress evidence to also conduct the actual trial.  
· Juvenile Judge cannot look at Juvenile’s History and Background During Adjudication Hearing:  In re Gladys R., Cal. 1970, p. 761; Facts:  A court looks over a social study report about the Juvenile during the hearing adjudicating their guilt.  The statute requires that the judge only look at the social study report AFTER adjudication stage and during the sentencing stage.  Holding:  It is prejudicial error to look at a social studies report during and adjudication phase.  It can only be looked at during the sentencing phase. Reasoning:  Facts about the defendants psychology and background etc. are in the report and judges shouldn’t look at these types of things during adjudication.  
Right to Counsel/Effective Assistance of Counsel:  Takeaway:  Right to counsel is super important to the adversarial system that Gault envisioned the juvenile court to be.  But in actuality, half of juveniles waive right to counsel.  Thus, some states have made it harder to waive counsel, by requiring an attorney to be present to waive counsel etc.  And when juveniles have counsel sometimes they aren’t that effective because they lack training and very little time to spend on cases.  Plus, attorneys face tough questions of how to balance needs of parent and child; and how adversarial they should be within a system that still has cooperative aspects to it.
· There are very high stakes involving a Juvenile rights to counsel:
· Gault is at stake, because Gault is premised on an adversarial system, and counsel is essential to an adversarial system.  If we pattern the Juvenile system on the adult system, along with a constitutional framework, representation is ESSENTIAL.
· Juveniles depend on counsel more than adults:  Effective Counsel for Juveniles are particularly important, because Juveniles may be unaware of their rights and Juveniles have particular trouble understanding their rights.

· Waiving Right to Counsel:
· A large amount of Juveniles waive counsel.  50% of Juveniles do not have counsel.
· Puzzling study shows that juveniles with counsel get worse outcomes:  There is a study that shows that Juveniles do worse with counsel, and more likely to get detention, p. 794.  This might be because the judge is retaliating for choosing counsel.  Also could be because defense attorney co-opted by system.
· Should we block a Juveniles ability to waive counsel?

· Different policy option making it harder for Juveniles to waive counsel:
· New York presumes that Juveniles lack the knowledge/maturity to waive.

· Minnesota requires stand-by counsel to be available if a Juvenile waives.

· Cases in Kentucky and West Virginia only allow juveniles to waive an attorney after they consult with an attorney.  p. 791.

· North Dakota statute requires counsel OR representation by parent or guardian.

· There could also be a policy completely blocking waiver of counsel.

· Court upholds ability of juvenile to waive counsel because it is good for Juvenile court’s rehabilitative goals:  In re Manuel R., Conn. 1988, p. 779, the court holds that Juvenile waiver is not per se prohibited, even despite evidence that Juveniles suffer without counsel.  Reasoning:  The court says that given the rehabilitative nature of the Juvenile court system, Juveniles should be allowed to confess and perhaps that would help in their rehabilitation.  However, the court makes a higher standard for waiving- must make sure the child has intelligence, understands the charges and proceedings and knows the danger of self representation.

· Quality of Representation:
· Lack of training:  Many counsel are untrained in complexities of representing Juveniles and don’t give competent representation.
· Lack of time:  Many counsel don’t have time to spend on each individual Juvenile case.  66% of counsel say that spend no more than two hours on each case.  70% never file pre-trial motions.  46% of counsel had never appealed an outcome in Juvenile court- appeals are very rare.
· Barriers to quality representation:

· High caseloads
· Low pay
· Lack of prestige
· Pressure not to be too aggressive in court for fear of upsetting judge, institutional pressure for cooperation.
· Question facing counsel:
· To what extent should an attorney follow best interest model versus the adversarial model?  What should counsel do if they think that detention would be in best interests of child?
· Kay and Segal note that some say that an attorney should be completely adversarial, while others say focus not on the verdict but best interest of the child.  They argue:  Perhaps a juvenile attorney should go for a middle ground and be less adversarial in the disposition part of the hearing and more adversarial during adjudication.
· Hunt says that Gault suggested that an attorney’s role should be adversarial, given the similarity between juvenile and adult court.
· Should they be responding to parents or the Juvenile- especially considering parent and chills interests may conflict?  Its important to look at parent, child and attorney conflict.  Some parents might want to get troublesome kids out of the house.  Some parents may be abusive.  Often parents don’t understand the consequences of juvenile court.  Book/Professor suggests the attorney should keep in mind that child and not parent is the client.
· Should they defer to the Juvenile’s decisions over their own?  At what age should attorney’s defer to Juveniles?
· Marting Guggenheim, p. 805 suggests that attorneys should let their Juveniles control even when they are very young.  Even 7 year olds should be the decision makers, because if they are old enough for the punishments like delinquency they are old enough to direct an attorney.
· Idea for improving representation:
· Perhaps allows paralegal or social workers to take on more work- like research.
1. In state that requires counsel or parent representation, parent must actually represent child’s best interests:  In The Interest of J.D.Z., N.D. 1988, p. 324;  Facts:  A 10 year old is questioned about vandalism in his own house.  His stepfather and mom are present.  The stepfather urges the Juvenile to confess and the Juvenile does.  Should this confession be suppressed?  This State has a statute that requires that a child have a right to counsel at all stages of any proceeding unless a child is represented by their parent, guardian or custodian.  Holding:  Mere presence of a parent does not constitute representation.  Under some fact patterns, [like this one], even if a parent is present, if they are not doing a good job representing their child then a lawyer is nonetheless required to be present.  

Dispositions, p.828-869:
· How should courts determine dispositions?
· Professor:  Instead of thinking of an ideal treatment for a juvenile, courts must look realistically at what treatments are available:  Judges should have a realistic idea about each treatment- instead of having the general idea that there is a group home available- understand what the conditions in the group home actually are.
· Should courts spend their limited financial/time resources researching the treatments available or each individual juvenile’s background?  Professor seems to think researching treatments is better money use, because its so hard to understand how an individual juvenile ticks.
· How much do courts know about the institutions and programs?
· Overall courts no little information about programs, Professor suggests systematic and regular evaluation of programs available. 
· Some states require judges to tour institutions.  But even with a thorough tour, a judge wouldn’t necessarily understand the program’s long term effects.  Plus, programs are constantly changing.
· Judges also get information from defense attorneys, probation officers, and program officials coming to lobby attorneys.  Overall information isn’t great.
· Professor’s ideal solution:  Systematic and regular evaluation of all the different programs available.
· Should judges have unlimited flexibility to determine dispositions- or should they be limited by the legislature?  Possible State limitations:
· Juveniles cannot receive longer sentences than and adult would for the same offense.
· No Juvenile be held in jurisdiction of Juvenile court for longer than age 21.
· Certain standards courts must adhere to, instead of broad discretion.  For example, having to make fact-based assessments, having rigid statutory proscriptions governing when a court can place a child in detention, preference for leaving child at home.  
· *Many court prefer keeping child at home and choosing as a disposition the least restrictive alternative (i.e. home better than group home, group home better than secured facility).
· Conditions for disposition- Case Loads in Real Life:
· Brooklyn family court judge sees 20-35 cases a day.  
· Most juveniles are failing school, and most juveniles don’t have even one parent show up.  
· Appellate Courts:
· Appellate courts might not have a big role in overseeing dispositions, because the appellate takes so long that by the time it got there the disposition may be over.
· Disposition Alternatives:
· Probation
· Home of a relative
· Foster Family
· Parent- parent education, parenting programs
· Juvenile home, ranch, camp, forestry camp
· Juvenile Hall/Secured facility
· Restitution/fine
· Community Service
· Take away driver’s license
· Require to stay in school
· Stayed Sentencing:
· One court:  Prohibits “stayed sentencing” sentencing that would automatically put juveniles who violate probation into an institution:  In re Ronnie P., Cal. 1992, p. 847- the appeals court prohibits lower courts from giving “stayed” sentencing.  This basically means that the Juvenile is ordered to an institution, but that order is “stayed.”  This means the Juvenile will get a chance to meet probation and other conditions and if they don’t do it, they are automatically sent to the institution.  Court says this is against rehabilitation purposes, and if the probation doesn’t work, then all disposition alternatives must be considered.
· Continuous sentencing:
· Court:  Alright to Continue to sentence juvenile after initial sentencing:  In re Interest of J.A., Neb 1994, 850, the court said that its OK to continue the dispositional portion of a juvenile’s hearing from time to time.  Like initially sentencing them to detention, and then after considering results sentencing them to other program.  Other courts have agreed that extension of custody
· What is rehabilitation?
· To understand rehabilitation, one almost has to go back to the thinking about what causes people to commit crimes.

· Does rehabilitation changing a juveniles values?  Does rehabilitation mean change a juvenile’s behavior?  Does rehabilitation mean improving a juvenile’s human capital?  

· Is punishment a form of rehabilitation? 

· Least Restrictive Alternative
· Several courts expect preference for keeping child at home/least restrictive alternative:  In the matter of L.K.W, Minn. 1985, p.855.:  A juvenile girl shoplifted, and the court sentenced her to a residential facility.  The appellate court said that although a lower court has discretion, there is a preference for picking the least drastic alternative and keeping the child at home.  In this case the disposition is overturned as too harsh.

· State ex rel. S.J.C. v. Fox, W. Va. 1980, p. 861:  Can’t automatically incarcerate juveniles- must give least restrictive alternative- which means that must look at individual to determine if incarceration is appropriate.
· Statute requiring least restrictive alternative means the LRA out of the facilities available:  In the Interest of B.B.:  The Juvenile argues he has a constitutional right to be placed in the least restrictive alternative, which in this case would be a group home.  In this case Juvenile was put in secured institution cause group home didn’t have enough people.  Court holds that a statute that requires a least restrictive alternative means the least restrictive alternative where facilities are actually available.
· This court allows 1st time offender who commits severe crime to be institutionalized:  In the Matter of D.S.F., Minn.1987, p. 863:  A juvenile commits his first offense by assaulting a stranger out of the blue and hurting them.  He gets sentenced to an institution.  Majority: The sentence is OK because it looks at the severity of crime and the severity of disposition.  Dissent:  This is automatic sentencing based on offense, and doesn’t go along with the supposed rehabilitative purpose of the Juvenile system.  

· Are juvenile courts making dispositions focusing on the offense and not the offender?
· Textbook Author:  There is Trend from sentencing focused on the individual offender and their character to sentencing based on the offense. He offers the following proof:

· More determinate sentences (sentencing that mandate a minimum time served, as opposed to indeterminate sentencing that will allow release when juvenile rehabilitatied)

· The purpose of the Juvenile court in 10 states shifted to talk about punishment and public safety as well as best interest- including California and Texas.  

· Professor Jacobs disagrees- he says that despite some rhetoric of states about getting more punitive, the heart of the juvenile system is still rehabilitative.  There has not been that much change toward punishment, because juvenile court institution is resistant to change.  
· California: Although system has changed, till not punitive enough to require jury trial:  In re Charles C., Cal 1991, p. 884:  Even though California’s purpose clause for the juvenile system now has some focus on punishment, the system has not changed enough to require a jury trial, even when a juvenile faces the punishment of incarceration up to age 25.  Reasoning:  Reference to punishment didn’t alter the overall rehab aspect of juvenile system.  The state’s punishment of minors is a rehabilitative tool, which is different from adult system where goal is just punishment.
· Status Offenders Can’t get the disposition of Institutionalization:  A 1974 (federal??) law says that the state can not punish status offenders by institutionalization.
1. Several Courts Say:  It is constitutional to give juveniles a higher sentence then the maximum an adult could get for the same offense:  In Re Eric J., Cal 1979, p. 114; Facts:  A juvenile defendant was given 3 years for a burglary.  The maximum sentence that an adult could get for the same crime was 2 years.  The Defendant argued this violated his equal protection rights.  Holding:  It does not violate equal protection rights to give Juveniles a higher sentence than the maximum sentence for adults.  Reasoning: This is because Juveniles and adults are not similarly situated because 1) minors have lower liberty interest since they are controlled by parents and the state.  2) Purpose of Juvenile Court is more rehabilitation while purpose of adult court is more about punishment.
a. Another case, In re Interest of A.M.H. Neb., held similarly and noted that adults and kids are not similarly situated because kids in Juvenile Court have benefits that adults don’t have, like being able to petition for parental custody and being able to run for office.  
2. Idea of one court: Try to rehabilitate delinquency that comes from environment, but not delinquency that comes from free will; State ex Rel D. D. H. v. Dostert, W. Va. 1980, p. 829; Holding:  The court sees a Juvenile’s bad behavior as a mix of two sources- free will and the environment.  To the extent that delinquency comes from the environment, the court says that rehabilitation treatment is appropriate.  However, to the extent that the delinquency comes from free will, rehabilitation isn’t appropriate.  He basically says that the court shouldn’t worry about helping the child that steals out of free will.  This court holds a Juvenile’s attorney responsible for finding the disposition that is lease restrictive and researching the juvenile’s background.
a. Professor criticizes this idea:  because he questions the free will/environment dichotomy and he thinks its highly theoretical and one needs to be more concrete about figuring out what realistic treatments fit with individual juveniles
Probation, 869-905:  
· Probation is the most common disposition for Juvenile delinquents.  It allows Juveniles to remain in the home, and subjects them to certain conditions.

· Judges have TREMENDOUS discretion in deciding what type of probation conditions to give a juvenile.  

· Questions surrounding probation:
· Is probation necessarily rehabilitative?  
· Should probation teach juveniles accountability?  
· Many of delinquent’s parents don’t give them accountability lessons.
· Should juvenile courts stick a few tried and true probation conditions like curfews, or should they be more creative?  Should probation conditions be pretty generically applied to juveniles or should each individual have crafted probation conditions.
· Probation Revocation/Bootstrapping:
· In order revoke probation, the court must hold a hearing- it’s the due process right of a juvenile to get a revocation hearing.  The standard at the hearing is preponderance of the evidence, though some courts require beyond a reasonable doubt (like Colorado).  And at the hearing the juvenile is entitled to counsel.
· The probation officer decides when to initiate the hearing and then the court makes the final decision.  
· How many chances should a juvenile get to mess up their probation conditions- one, two, three, or four?
· Hard Probation violations may set up a juvenile to fail and get put in an institution:  More juvenile delinquents go to institutions through backdoor (violation of probation) than front door (getting placement as an original punishment.)  So the juvenile court may be setting up juveniles to fail.  
· Community Service is a common probation condition:
· Should community service be a base-line condition given to almost everyone, or should it be reserved for more special circumstances?  Should the type of community service given be matched to individual circumstances?
· Types of Community Service:
· In NYC the most common community service that is assigned is picking up trash on highways and parks.  This is convenient because there is always trash to pick up.
· Other alternatives, like soup kitchens, are much harder because each position must be secured.  
· Community Service Questions and Problems:
· Who will keep track of the delinquents?  What happens if they don’t show up?  What if they have a bad attitude?
· Courts have upheld community service as a probation condition- because they say its not punishments its rehabilitation.  However, one court gave 1000 hours of community service- is that punishment?  Is it a probation condition so onerous that one can’t comply?
· Fines and Restitution
· Are fines necessarily punitive?  It seems like they are, and many courts say that fines owed to the court are punitive.  But many courts uphold payments to victim for property damage or injury.  Courts require that fines are within the child’s reasonable ability to pay.
· Blended Sentences, p. 920:
· Blended sentences are when juvenile courts 
· impose a sanction involving juvenile system or adult system or 
· impose a juvenile sentence and an adult sentence which is suspended pending a violation or revocation, or
· impose a juvenile sentence, and also an adult sentence that kicks in (after an adult hearing) at the end of juvenile jurisdiction 
· Juvenile must have right to jury trial to give this type of blended sentence.
· Net Widening Effects of Blended sentences:  Study shows that juveniles who get blended sentences are more than the number of juveniles who were going to be waived to adult court.
1. Judges have flexibility in formulating probation conditions:  In the Matter of the Interests of A.L.J. v. State, p. 870;  Facts:  A juvenile pointed a pistol at other youths.  The court places several probation conditions on the juvenile 1) random drug testing 2) search of house 3) revoking driver’s license (this is a common condition)  4) Paying cash to reimburse the public defender.  The juvenile contests each of these conditions.  Holding:  Judges must have flexibility in formulating their probation conditions- flexible conditions are needed for rehabilitation.  All the conditions are upheld instead for the payment condition- requiring payments from Juveniles needs to be within the Juvenile’s reasonable ability to pay.
2. It is OK for a court to impose a probation condition unrelated to a juvenile’s offense:  In the Interest of James P., Wis. 1993, p. 872; Facts:  A Juvenile committed an offense- possessing a firearm- and the court imposed a probation condition unrelated to that offense- a paternity test for the juvenile.  Holding:  It is OK for a juvenile court to impose a probation condition unrelated to the juvenile’s offense.  Juvenile courts have lots of discretion in imposing probation conditions.
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Race, 905-942:
· Race is a central problem to Juvenile Justice. 

·  Overrepresentation of minorities in the juvenile system is a problem throughout the country.  This is true even taking into account the higher participation in crime by minorities.

· (Stats:  Page 933.  Black youth are 62% of youth held in short-term detention, and 60% institutionalized.  Even though they only make up 15% of those at risk for delinquency.    (This is according to OJJDP, however other states is that nominorities make up 44% of those incaracerated.
· Federal Law to discourage racism in Juvenile Justice system:  The Juvenile Justice and Delinquency Prevention Act in 1988 requires states that receive federal funds to assure juveniles of different races are treated equally.  To that end, they require states to study racial disparities in their systems.  

· Adults do not have a similar statute.  

· What are the sources of racism:
· Disparate impact:  Could be at look at factors that have a disparate impact on different races, for example family involvement.
· Intentional discrimination:  Could be because of overt discrimination including dislike of blacks or Hispanics. 
· Racial disparities in the Juvenile Justice system echoes societal racism and enforces it:  

· Racial disparities to a large part echoes the problem already there in society.  However, it also enforces it and makes the problem worse.

· The different stages of the juvenile justice system allows racial disparities to accumulate:  At each stage arrest, intake, disposition, there are racial disparities so by the time it gets to disposition there are a significantly disproportionate number of  minorities getting the harshest sentences.  

· Why study the disparity?  Does running the studies reinforce stereotypes about minorities?

· What are solutions to this racial disparity?

· OJJDP could help fund solutions in states.  And states should be more open to applying for the funding.  

· A little progress has happened toward reducing disparity:  A report showed at least a little movement toward reducing disparity in practically every category.  
· Racial disparities are very bad for the criminal justice system and society:  Although we can’t address racism just by changing racism in the criminal justice system.  Criminal  justice system is an important sector, and the issue does need to be addressed at every stage of the operation.

· What are solutions to this racial disparity?

· OJJDP- Office of Juvenile Justice and Delinquency Prevention could help fund solutions to racial disparities in the states.  And states should be more open to applying for the funding.  

· Exercise affirmative action in criminal justice processing- trying to punish blacks less than whites.  

· Move toward more objective assessments:  Eliminate discretion by making objective decisions based on objective instruments an transparent factors.  For example, automatic dispositions based on age and offense.  
· The Washington System, has “justice model” that is a lot more objective, and requires standard sentences based on age and offense.  .

· This justice system seems the opposite of the rehabilitative idea of the Juvenile Court.  
Institutions/Placement & Other disposition solutions, p. 943-961

1. Court finds a 14th Amendment right for juveniles to rehabilitative treatment:  Nelson v. Haynes, 7th Cir. 1974, p. 949:  A Juvenile institution beats kids for misbehaving and lets staff administer tranquilizers.  The institution puts very few resources toward treatment.  Holding:  Practices in the institution are unconstitutional because juveniles in institutions have a right to treatment.  Right to treatment might include trained staff and other resources.  

a. Right to treatment is minority view:  The courts that hold that juveniles have a right to rehabilitative treatment says that it comes from juveniles having less procedural safeguards.  Other courts, say there is no right to treatment- plus recent holdings put the right to treatment in doubt- only requirement is freedom from restraint and basic necessities.
2. Faults of institutions (according to guest speakers from esperanza):

a. Its very expensive

b. Bad outcomes- a study shows that young kids learn how to be better criminals

c. Plus even if an institution is good, its hard for juveniles to carry those lessons back to the home.

3. The idea that institutions are necessarily  bad and the home is romanticized as great:
a. Historically institutions were seen as a great place for rehabilitation, with good rules, values and behavior.  Now the view is very cynical about institutions.  On the other hand, the home and community is romanticized.  Perhaps institutions are not inevitably bad.  Empirical studies should be done to find out.

4. Esperanza is an intensive therapy program alternative to placement:
a. Esperanza tries to get families and juveniles to take ownership of process and not depend on judges, so that there is sustainable discipline after the program is gone.

b. Esperanza gives 4-6 extensive months of therapy- to the juvenile and to the family.

c. Esperanza works in tandem with probation and is a condition of probation.

d. Esperanza tries not to be net-widening, and only get the juveniles that are going to be in an institution.

e. Esperanza admits its not for every juvenile, and tries to pick juveniles that could rehabilitate with therapy, like those whose bad behavior started from a bad event.
Rehabilitation, p. 961-965
· Study says that rehabilitation programs might not be effective:
· However, there are some studies that few programs do work. These studies show intensive and small programs may be more likely to work.  Many refuse to believe that “nothing works.”
· Bottom line:  Whether rehabilitation works is still up in the air
· Programs should aim to first do no harm:  Be more wary of a depravation program where juveniles aren’t happy- because it risks harm without any proven results of rehabilitation.

· More Evaluation of programs are needed to gauge their effectiveness. 

Status Offenders and their Dispositions, p. 965-1001
· A federal law, the Juvenile Justice and Delinquency Prevention Act (1974) mandates that status offenders are not institutionalized, and discourages status offenders from being put in same institutions as juvenile delinquents. 
· Courts have ruled status offenders can’t be put in institutions:  Harris v. Calendine, W.Va. 1977, p. 965; Holding:  Status offenders can’t be put in institutions.  Status offender’s dispositions must be about rehabilitation and instituions are not.  Court must exhaust every reasonable alternative before putting a status offender in an institution, and if they must place a status offender, must put them in a place with only other status offenders not juvenile delinquents.
· Status Offenders are still put in detention through boot strapping.  Bootstrapping is when a status offender is originally only given probation or a program, but then is put in an institution after being found contempt in court.  The court finds them contempt for breaking probation conditions or running away from programs.

· Bootstrapping is a worrisome practice, but contempt power is a very strong tradition of the courts.  Courts find contempt essential to protecting their own authority.  
· Most courts have found that laws that prohibit courts from using their contempt power on status offenders, violate separation of powers:  In the Interests of J.E.S. Colo, 1991, p. 971:  Facts:  A state laws prohibits courts from incarcerating status offenders for contempt.  Holding:  A law that prohibits a court’s use of it’s contempt power violates separation of powers.
· Minority of courts have ruled that contempt cannot be used to put a status offender in an institution.
· Another court said that can put status offenders that are in contempt in an institution, but only if there is no Less Restrictive Alternative.
· By giving status offenders strict probation/program conditions, it may be setting up the status offender to be held in contempt and institutionalized.
· Concerns about drawing a strict line between status offenders and juveniles:  
· Laws against status offenders and juveniles mixing seem to assume the status offenders are very different for juvenile delinquents.  The problem with this is that it invokes a stereotypes about delinquents as damaged people.  First, not all delinquents have committed serious crimes.  Second, not all juvenile delinquents are those who should be written off.  The actual character of status offenders and juvenile delinquents might not be so different.  

· Professor:  Truly violent juvenile crimes are quite rare.  Most of the juveniles, even in institutions, aren’t uncontrollably violent people.

Putting Juveniles into mental hospitals, p. 982:

1. Adversarial hearings are not necessary when juveniles (against their will) are signed into mental hospitals by their parents; an okay by a staff doctor is enough:  Parham v. J.R., U.S. 1979, p. 983:  Facts:  State law allows juveniles to placed into mental hospitals against their will if their parents sign them in.  Holding:  Preconfinement adversarial hearings are not needed before parents place their kids into a mental hospital.  What is required is a neutral physician/staff of the mental hospital to look into the child’s background and review the hospitalization decision.   
a. Court did not use a Gault analysis:  Court could have said that, like juvenile detention, must be realistic that mental hospital is like punishment and give procedural rights.  But this case did not use Gault analysis:

· The court in this case put a lot (too much) faith that parents look out for best interest of child.   And that hospital doctors will be fair judges.

· As status offender institutionalization has gone down, putting juveniles into mental hospitals has gone up.  
Conditions of Confinement:  Takeaway:  Despite many recent reports on the horrors that have happened in private prisons, Professor seems to think they are promising at least as an alternative to public prisons, and trying a new route.  The DOJ monitors juvenile justice institution abuses.  However, prisoners rights to make their own lawsuits have been curtailed by a recent law that cuts off most damages a prisoner could get.

· Civil Rights of Institutionalized Persons Act, The attorney general of each state has the right to sue on behalf of the United States, institutions who are committing Constitutional violations because of their bad conditions.
· DOJ, Civil Rights Division, monitors juvenile systems throughout the country.  They have investigated over 100 institutions in 16 states.
· DOJ found Louisiana Juvenile four facilities to be abusive and forced the implementation of a zero tolerance of violence policy.  The abuse was not sanctioned by law but was extra-legal.
· Guards punch juveniles, beat them with brooms

· Hog tying students for hours 

· Widespread pattern of abuse of force 

· Abuse of restraint

· Sexual abuse

· Lack of medical care

· Thinking of a solution:
· Do prisons attract bad people, or does the institution create conditions where people are bad? 
· How do you get good leadership? How do you attract and retain them?
· Transparency – having outsiders work in the prisons might make them cleaner? 
· Private civil rights attorneys can sue institutions on behalf of prisoners based on federal civil rights statutes §1983. 
· ACLU National Prison Project – lawyers threatening to bring suits. 
· Prisoners right to sue jailers gutted by Prison Litigation Reform Act.  The Prison Litigation Reform Act gutted the rights of prisoners to sue their jailers. No lawyers fees, no special masters, no IFP motions, no system wide relief, 2 year sunset provisions. This has been shutting down prisoner’s rights advocacy. 
· Privatization:
· Can it be a constructive force in juvenile corrections?
· 5% of prison population in private prisons
· Higher % of juveniles; longer history. 
· For-profit correctional companies are relatively new. 
· There is a problem with corrections, so we should try something. 
· Monopolies are always wasteful. 
· Government is the consumer here, not the juveniles, and their main concern is lower cost. 
· Competition on outcome variables would certainly be better
· Student achievement
· Recidivism rates
· Verified complaints
· The way they are run now does not test performance but rather the government’s monitoring ability.  
· Are private prisons as accountable? Seems like it.
· They are just as liable to lawsuit – they cannot contract away their responsibility. 
· No sovereign immunity or qualified immunity for private institutions. 
Important case that led to legislative exclusion law in NY:

· Willie Bosket case- he was a 15 year old who committed casual murders on the NY city Subway.  He was tried in juvenile court and only got five years.  This was a huge outrage to New Yorkers and it precipitated legislative exclusion so that juveniles of a certain age and offense (particularly murder) would be excluded for juvenile court jurisdiction and automatically tried in adult court.

Question of whether older murderer should be tried in juvenile court or adult court if they committed murder when younger (Professor thinks that they should be tried in adult court).


Michael sskakel killed Martha Moxley when they were both juveniles.  Many eyars later he was caught, and he wanted to be try in juvenile court.  They tried him I nadult court.
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